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Uniform Freight Classification and Uniform 


Class Rates 


A Summary and Analysis of |. C. C. Docket No. 28300, Class Rate 

Investigation, 1939 and Docket No. 28310, Consolidated Freight 

Classification, (262 1. C. C. 447-766, Decided May 15, 1945), 

Including the Supplemental Reports and Other Developments to 
September 30, 1952 


By Epmunp A. NIGHTINGALE, 


Professor of Economics and Transportation, 
School of Business Administration, 
University of Minnesota, Minneapolis, Minnesota 


INTRODUCTION 


A landmark in American railway rate history was reached on May 
30, 1952 when Uniform Freight Classification No. 1, National Rate Basis 
Tariff No. 1, and twelve new class rate tariffs (Appendix I) based on 
the uniform scale of interstate class rates prescribed by the Interstate 
Commerce Commission on July 26, 1951 became effective in the great 
area east of Mountain-Pacific Territory. This area, popularly known in 
transportation circles as ‘‘28300 Territory,’’ includes all of Official (or 
Eastern) Territory, Southern Territory, and those portions of Western 
Territory known as Western Trunk Line and Southwestern Territories. 
The Uniform Freight Classification rating, less carload or carload, on any 
article for which exception rates or commodity rates are either non- 
existent or inapplicable to specific interstate movements within the 28300 
Territory superseded on such movements the Official, Southern, Illinois, 
and Western Classification ratings included in Consolidated Freight 
Classification No. 20. Classification ratings and class rates applicable 
thereto on all-rail interstate domestic traffic generally became uniform 
mile for mile within the 28300 Territory on May 30, 1952. 

The new uniform class rates applicable with the ratings in Uniform 
Freight Classification No. 1 have resulted in substantial reductions in 
Western Trunk Line Territory, Southwestern Territory, and Southern 
Territory, and interterritorially east of Mountain-Pacific Territory. 
Within Official Territory basic class rates were increased in some in- 
stances and slightly reduced in others. Charges made by use of basic 
rates are subject to the temporary surcharge of 15 per cent authorized 
to become effective May 30, 1952 under finding 2 of the Commission’s 
report in Ex Parte No. 175 (284 I. C. C. 589, decided April 11, 1952). 

This paper presents the issues in Dockets Nos. 28300 and 28310, 
summaries of the decisions of the Interstate Commerce Commission and 
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of the United States Supreme Court, the basic 1945 interstate class rate 
scales applicable to both classification-rated and exception-rated traffic 
prior to August 22, 1947, the Docket No. 28300 ad interim scale ad- 
justed for increases through Ex Parte No. 168, and the new Docket No. 
28300 Appendix 18 scale (Appendix IT), illustrations of the applications 
of the Commission’s orders in these proceedings (Appendix III), and 
examples of changes in class rates applicable on classification-rated traffic 
and exception-rated traffic in the postwar period (Appendix IV). Fur- 
ther study of the original decision and the several supplemental reports 
in Dockets Nos. 28300 and 28310 and of the court decisions cited below 
will be invaluable to those who desire to become thoroughly familiar with 
the implications of the various phases of these proceedings. 

Any attempt to state precisely the ultimate effects of these proceed- 
ings, popularly known as the Class Rate Case, would be premature. The 
volume of classification-rated traffic moving on class rates has been rela- 
tively small. Exception rates and commodity rates, under which the 
preponderance of railway freight traffic moves, were not at issue in these 
proceedings. Cancellation of exception ratings on a large scale, however, 
such as the cancellations of less carload and any-quantity exceptions in 
Official and Southern Territories effective May 30, 1952, or like action 
on proposals for similar cancellations from, to, or within Western Trunk 
Line and Southwestern Territories which will be the subject of public 
hearings on October 21 and 23, 1952 before the respective carriers’ com- 
mittees, will increase the volume of traffic moving under the ratings of 
the Uniform Freight Classification No. 1 and the new class rates ap- 
plicable therewith. Ultimately, even carload exceptions may be elimi- 
nated and movements of such traffic will subsequently be made under 
class or commodity rates. Examination of Docket No. 28300 rates ap- 
plicable on typical movements shown in Appendix IV hereto indicates 
the extent to which the rate advantages of users of the service within 
Official Territory over those within Southern, Southwestern, or Western 
Trunk Line Territories were diminished by the ad interim or temporary 
adjustment, effective August 22, 1947 and eliminated entirely by the 
final adjustment of May 30, 1952. Existing distribution patterns will 
be affected in varying degree by the new adjustment. An attempt will 
be made in a later study to determine the effects, if any, upon the loca- 
tion of industry. 

Motor common carrier class rates will undergo some revisions the 
extent of which is largely unknown at the present time. The new Na- 
tional Motor Freight Classification No. A-1, American Trucking Asso- 
ciations, Inc., Agent, was published to meet changes in the railroads’ 
Uniform Freight Classification No. 1 and filed with the Interstate Com- 
merce Commission to become effective June 10, 1952. By special per- 
mission of the Commission the effective date was extended thirty days 
to July 10, 1952. Motor carriers have not generally filed and made pub- 
lic the tariffs incorporating the scale of class rates which they propose 
to make applicable with ratings in National Motor Freight Classification 
No. A-1, nor have they indicated the extent to which National Motor 
Freight Classification No. 11 will still be applicable (for alternation of 
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class and commodity rates or otherwise). The Southwestern Motor 
Freight Bureau, Dallas, Texas, Agent J. D. Hughett, filed inter-state 
class rate tariffs to apply with N. M. F. C. No. A-1, effective July 10. 
An Iowa intrastate tariff was filed by Middle West Motor Freight 
Bureau to become effective August 15. Additional developments may 
be expected when the motor carriers’ National Traffic Committee meets 
in Washington, D. C. on October 15, 1952. 


I. C. C. Docket No. 28310 involves the lawfulness of descriptions of 
articles, carload minimum weights, and ratings in Official, Illinois, 
Southern, and Western Classifications applicable to transportation of 
property throughout the United States, in interstate or foreign com- 
merce, by railroad, or partly by railroad and partly by water. 

I. C. C. Docket 28300 is concerned with the lawfulness of interstate 
class rates, determined by ratings in Official, Illinois, Southern, and 
Western Classifications, applicable to the transportation in interstate 
or foreign commerce of property by common carriers by railroad, or 
partly by railroad and partly by water, subject to the Interstate Com- 
merce Act, and the charges resulting therefrom, between all points in 
the United States except those in Mountain-Pacific Territory and be- 
tween that territory and the remainder of the country. 


Procedural Stages Antecedent to the Original Report and Order 


These investigations were instituted by the Commission on its own 
motion under its order of July 29, 1939, as modified August 1, 1940. 
About 400 interested parties attended a prehearing conference at Chi- 
cago, Illinois, on October 28 and 29, 1940 for purposes of clarification 
of issues, establishing priorities of exploration of the particular phases 
of the general subjects designated on the order of investigation, and giv- 
ing direction to the studies and researches of the interested parties. 
Hearings on the two complementary and related investigations were 
simultaneously held before Division 2 (Commissioners Aitchison, All- 
dredge, and Splawn) at St. Louis on July 10 and 11, 1941, Indianapolis, 
Indiana, September 22 to October 1, 1942, Columbus, Ohio, November 
16 to 27, 1942, and Washington, D. C., March 29 to April 1, 1943. Cer- 
tain State Commissioners sat with Division 2 at the hearings and at the 
oral argument held in Washington from June 14 to 23, 1944. The case 
was submitted on July 17, 1944. The record and number of briefs filed 
were very large. The parties were served with a proposed report in 
Docket No. 28310 but not in Docket No. 28300 (262 I. C. C. 446, 454). 


Summary of I. C. C. and U. S. Supreme Court Decisions 


The Original Decision. The original report and order of the Inter- 
state Commerce Commission in Docket No. 28300, Class Rate Investiga- 
tion, 1939, and Docket No. 28310, Consolidated Freight Classification, 
262 I. C. C. 447-766, decided May 15, 1945, are generally regarded as 
among the most significant decisions in the Commission’s history. The 
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Interstate Commerce Commission in Part I of its findings (Docket No, 
28310 proceedings, generally known as the Consolidated Freight Classi. 
fication) held that the existing (1945) Official, Illinois, Southern, and 
Western Classifications, insofar as the ratings therein are concerned, as 
a whole, are and for the future will be unjust and unreasonable in viola- 
tion of Section 1(4) and (6) of the Interstate Commerce Act (finding 1), 

The Commission held further in finding 2 that these classifications, 
because of the substantial number of differences in ratings named 
therein, resulted and will result in undue and unreasonable preference 
and advantage and undue and unreasonable prejudice and disadvantage, 
in violation of Section 3(1) of the Interstate Commerce Act. Again 
in finding 5, the Commission held that to the extent that the classifica- 
tions established by respondents (carriers) are different and non-uni- 
form, to that extent their existing (1945) classifications as embraced 
within the Consolidated Freight Classification, are, and will be for the 
future, unjust and unreasonable in violation of Section 1(4) (6) of the 
Act. The Commission ordered the carriers to prepare a uniform classi- 
fication with thirty (30) numbered classes ranging from Class 400 to 13. 
Finding 7 of Part I provided that the classes in the uniform classifica- 
tion should be as follows: Classes 400, 300, 250, 200, 175, 150, 125, 100, 
92.5, 85, 77.5, 70, 65, 60, 55, 50, 45, 40, 37.5, 35, 32.5, 30, 27.5, 25, 22.5, 20, 
17.5, 16, 14.5, and 13 (262 I. C. C. 511, 281 I. C. C. 333). 

The Commission held in findings 1 and 2 of Part II (Docket No. 
28300) that existing class rates, determined by such classification ratings, 
between all points in the United States except those in Mountain-Pacific 
Territory, were (1945) and for the future will be unjust and unreason- 
able in violations of Sections 1 (4) and (5) (a) of the Interstate Com- 
merce Act. The Commission also held in finding 3 that the relation be- 
tween the interterritorial class rates applicable from Southern, South- 
western, and Western Trunk Line Territories to Official and Illinois 
Territories, on the one hand, and the intraterritorial class rates ap- 
plicable within Official and Illinois Territories on the other hand, makes, 
gives, or causes, and for the future will make, give, or cause, unreason- 
able preference or advantage to Official or Illinois Territories as a whole 
and the shippers and receivers of freight located therein, and subjects, 
and for the future will subject, Southern, Southwestern, and Western 
Trunk Line Territories, as a whole, and the shippers and receivers of 
freight located therein, to undue and unreasonable prejudice and disad- 
vantage, in violation of Section 3 (1) of the Act. The Commission pre- 
scribed in finding 4 as maximum Class 1 (Class 100) rates the ‘‘ulti- 
mate’’ or Appendix 10 scale (262 I. C. C. 766) to be made effective 
simultaneously with the revised classification ratings. 

As a measure of immediate relief to minimize the preferences and 
prejudices found to be unlawful until the carriers filed a lawful uniform 
classification based on the Commission’s findings, the Commission in 
Part III ordered an interim increase of ten (10) per cent in existing 
interstate class rates within Official Territory and interim reductions 
of ten (10) per cent within Southern, Southwestern, and Western Trunk 
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Line Territories, and interterritorially between those territories, and also 
between those territories and Official Territory, subject to specified 
distance rates (262 I. C. C. 447, 704) as minima. 

The First Supplemental Report of the Commission, 264 I. C. C. 41- 
70, decided October 30, 1945, disposed of numerous petitions for recon- 
sideration, rehearing, modification, and clarification of findings in the 
original report. The Commission modified and clarified the findings in 
Parts II and III of the original report in certain respects, but the prin- 
cipal findings in the original report remained unchanged. Among the 
modifications of the ad interim class rate revision was the exception from 
Part III of the original report and from the interim order of class rates 
on (1) coastwise or intercoastal traffic moving to and from the North 
Atlantic Ports (including the Virginia ports), and (2) coastwise or 
intercoastal traffic moving through South Atlantic and Gulf ports where 
such rates were specifically published as coastwise or intercoastal class 
rates. The ultimate findings in Part II of the original report, page 700, 
were amended by adding to finding 1 another paragraph reading as 
follows: ‘‘That the intraterritorial class rates (except as they apply 
to rail-and-water coastal service or relate to short- or weak-line arbi- 
traries applicable within Official and Illinois territories are less than 
just and reasonable rates, and are, and for the future will be, unjust 
and unreasonable in violation of section 1 (4) and (5) (a) of the act.’’ 
The original order was accordingly modified by an appropriate amenda- 
tory order to conform with the changed findings. 


The Court Phase, the Second Supplemental Report, and the Ad Interim 
Adjustment. 


A number of western carriers and Eastern Seaboard states appealed 
the Interstate Commerce Commission’s Part III interim order in the 
fall of 1945 before the United States District Court for the Northern 
District of New York. This court upheld the Commission’s order but 
also held that because of novel questions of law (revision of Section 3 
of the Interstate Commerce Act by the Transportation Act of 1940 to 
include ‘‘region, district or territory’’) the matter might well be passed 
upon by the United States Supreme Court and therefore continued the 
interlocutory injunction suspending the Commission’s Part III interim 
order (65 Fed. Supp. 856). 

The proceeding was argued before the United States Supreme Court 
in March 1947 and that Court upheld the Commission’s Part III interim 
order in entirety in State of New York v. United States, 331 U. S. 284 
(decided May 12, 1947). The United States Supreme Court denied re- 
hearing of this proceeding on June 9, 1947, 331 U. S. 866, whereupon the 
Interstate Commerce Commission issued its Second Supplemental Re- 
port in Docket No. 28300, 268 I. C. C. 577 (decided July 7, 1947), re- 
storing the Part III interim order. The revisions upward and downward 
in interstate class rates on classification-rated traffic became effective on 
August 22, 1947, with a uniform Ex Parte No. 162 general increase of 
221% per cent in the Docket No. 28300 territory (portion of the United 
States east of Mountain-Pacific Territory). 
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Subsequently, the Docket No. 28300 interim scale of class rates was 
revised upward by non-uniform increases granted under the Commis. 
sion’s decisions in Ex Parte No. 166 (see ‘‘final report,’’ 270 I. C. C. 403, 
decided July 27, 1948) and Ex Parte No. 168 (see ‘‘final report,’’ 276 
I. C. C. 9, decided August 2, 1949). 


The Third Supplemental Report: Appendix 18 Scale and Progress 
Toward Uniform Classification. 


The Commission by a ‘‘Notice of Proposed Rule Making,’’ dated 
November 28, 1949, served on all parties to Docket No. 28300, announced 
further investigation to determine, among other purposes, appropriate 
revision of the Appendix 10 Seale (262 I. C. C. 766). The Commission 
proposed as a substitute for the Appendix 10 Scale the new scale of 
Class 100 (or first class) rates designated as Appendix A, which was the 
Appendix 10 Seale raised by about sixty (60) per cent, and somewhat 
smoothed in progression. Any party was permitted to present and sup- 
port another and different scale. 

Among the evidence in chief submitted by the respondent eastern 
railroads was a scale of class rates proposed by them to which was ap- 
pended a document of several hundred pages, under the name of A. H. 
Greenly, Chairman of the Official Classification Committee, which, except 
for the omission of the necessary rules, corresponded in form and ar- 
rangement to a uniform classification. A ‘‘Notice of Proposed Rule 
Making’’ was issued in Docket No. 28310 on August 17, 1950. Further 
proceedings in Dockets 28300 and 28310 were held late in 1950 and the 
case was submitted on December 20, 1950. 

The I. C. C. decided on July 26, 1951 and issued its Third Supple- 
mental Report in Docket No. 28300 on July 31, 1951 (281 I. C. C. 218). 
A Supplemental Report was issued on the same date in Docket No. 28310 
(281 I. C. C. 329). 

Part II of the original Docket No. 28300 decision was amended by 
substituting the Appendix 18 scale of maximum reasonable Class 1 
(Class 100) rates (281 I. C. C. 213, 328) for the earlier Appendix 10 
seale (262 I. C. C. 447, 766). The Appendix 18 scale is generally the 
scale proposed by the southern carriers, namely, the Commission’s Ap- 
pendix A scale, modified by slightly higher rates for distance beyond 
600 miles, and extended by the I. C. C. beyond 2,000 miles at the same 
rate of progression to 3,000 miles (for comparison of the Commission’s 
Appendix A scale and scales proposed by eastern, southern, and western 
carriers, see Appendix 13, 281 I. C. C. 213, 301). The rail carriers were 
ordered to publish and file class rates based on the Appendix 18 scale 
with a new lawful uniform classification within four (4) months from 
the date of the order, plus the statutory notice of thirty (30) days. If 
the carriers had been able to comply with the order within the time 
stated, class rates based on the Appendix 18 scale and the ratings in the 
new uniform classification would have become effective in Docket No. 
28300 territory about January 1, 1952. 
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In view of the amount of work remaining to be completed, the rail- 
roads asked the Interstate Commerce Commission in October 1951 for 
permission to extend the filing date for the new uniform classification 
and class rate tariffs from December 1, 1951 to February 1, 1952 and to 
make the uniform classification effective 120 days after filing, i.e., about 
May 30, 1952. The Commission’s order of November 7, 1951 amended 
the order of July 26, 1951 by requiring the railroads to make and file 
with the Commission a uniform classification of freight on February 1, 
1952, effective 120 days after filing, to which shall apply the Appendix 
18 seale of class rates. 


Fifth Supplemental Report: Uniform Freight Classification and Uniform 
Class Rates Become Effective May 30, 1952. 


The rail carriers filed with the Interstate Commerce Commission on 
February 1, 1952 Uniform Freight Classification No. 1, National Rate 
Basis Tariff No. 1, and twelve Class rate tariffs to become effective May 
30, 1952. Appendix I hereto indicates the tariff numbers, issuing agent, 
and application of the new tariffs within and between Official, Southern, 
Western Trunk Line, and Southwestern Territories. The ad interim 
Docket No. 28300 basic class rates in effect since August 22, 1947, carried 
in supplements to existing class rate tariffs applicable within Docket No. 
28300 territory, were cancelled effective May 30, 1952. These tariffs, 
such as Trunk Line Territory Railroads Tariff Bureau Nos. 60-A and 
44-T, Agent C. W. Boin, include the exception rates applicable to excep- 
tion ratings carried in the various series of exceptions to the Official, 
Southern, and Western Classifications and continue to be the source of 
the exception rates for any of the above exception ratings in effect on or 
after May 30, 1952. 

In connection with any protests against and requests for suspension 
of any part of the Uniform Freight Classification or any part of any 
class-rate tariff filed by the respondent carriers pursuant to the Commis- 
sion’s findings and orders in Dockets Nos. 28300 and 28310, the Commis- 
sion in its order of November 7, 1951 provided in a special rule of practice 
appended thereto, in lieu of Rule 42 of the General Rules of Practice, 
that such protests and requests should be filed not later than April 1, 
1952 and replies thereto should be filed not later than May 1, 1952. An 
order and notice to the public issued by the Commission on March 26, 
1952 lengthened the period for filing protests and requests for suspension 
to April 15, 1952. 

The Commission received approximately 425 protests directed at 
approximately 1,450 separate classification items out of a total of about 
10,000 items in Uniform Freight Classification No. 1 and thirteen pro- 
tests against the class rate tariffs based on the Appendix 18 scale of 





1The Fifth Supplemental Report was issued May 23, 1952, four days after the 
Fourth Supplemental Report which relates to rail-water class rates. The order and 
tariffs implementing the Fourth Supplemental Report became effective late in the 
summer of 1952; hence for purposes of logical continuity in this paper the Fifth 
Supplemental Report is discussed first. 
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class rates prescribed by the Commission on July 26, 1951. In its Fifth 
Supplemental Report in Dockets Nos. 28300 and 28310 (286 I. C. C. 
171), decided and issued on May 23, 1952, the Commission held (1) that 
the new class rates found lawful in its Third Supplemental Report of 
July 26, 1951 (281 I. C. C. 213, 328) should not be suspended for further 
investigation, no cause appearing that was not presented to the Com- 
mission and considered before the entry of that report; and (2) that 
suspension of Uniform Freight Classification No. 1 was unwarranted in 
view of the fact that upon examination of the protests of certain shippers 
and replies by carrier respondents, the new classification is substantially 
in compliance with the order and directions of the Commission. The 
new classification will be subject to complaints or investigation on the 
Commission’s own motion in the manner provided in Section 13 of the 
Interstate Commerce Act (286 I. C. C. 171, 177). 

The new class rate tariffs, generally speaking, are easily understand- 
able. Agent L. E. Kipp’s National Rate Basis Tariff No. 1 provides the 
rate basis applicable from or to all points in Docket No. 28300 territory. 
A rate basis point is generally the principal tonnage point in a block or 
square generally with a side of about 40 miles (1,600 square miles). 
Stations within the square are assigned as their rate basis the principal 
tonnage point. Reference to the appropriate Docket No. 28300 class rate 
tariff, e.g., Agent L. C. Schuldt’s No. E-1009 for the New York-Chicago 
Class 100 rate, indicates that the rate basis number is 890. The rate 
basis numbers, generally speaking, are the shortest workable mileages 
over which carload traffic can be handled without transfer of lading. 
The Class 100 rate for Rate Basis No. 890 is $3.25, the rate per 100 
pounds prescribed by the Interstate Commerce Commission in the Ap- 
pendix 18 scale for distances over 875 miles but not over 900 miles 
(281 I. C. C. 213, 328). In certain instances, notably in the case of 
short and weak-lines rate basis numbers and rates will not correspond 
exactly with the Appendix 18 scale because of the addition of arbitraries 
authorized in Appendix 17 (281 I. C. C. 213, 325) to the rates provided 
in that scale. 

Appendix II hereto is a table based on Appendix 12 of the Third 
Supplemental Report in Docket No. 28300 (281 I. C. C. 213, 299) which 
shows: (1) ‘‘1945’’ rates (maximum first-class rates generally in effect 
from March 28, 1938 to June 30, 1946, the Ex Parte No. 148 increase of 
six per cent from March 18, 1942 to May 15, 1943 excepted) ; (2) ‘‘pres- 
ent rates’’ (Docket No. 28300 and interim rates increased by general 
increases authorized in Ex Parte Dockets Nos. 162, 166, and 168 through 
December 31, 1950) ; and (3) the appropriate Class 100 rates from the 
Commission’s Appendix 18 scale. ‘‘Present rates’’ were subject to the 
increases authorized under Ex Parte Docket No. 175; under finding 2 
of the Commission’s third report in Ex Parte Docket No. 175, (284 
I. C. C. 589, 662) charges were further increased by 15 per cent when 
the new Docket No. 28300 tariffs became effective on May 30, 1952. 

Appendix III hereto illustrates the effects of the application of the 
Interstate Commerce Commission’s orders in Dockets Nos. 28300 and 
28310 to the class rates in the various freight association territories 
which comprise Docket No. 28300 territory. The illustration indicates 
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in successive steps how class rates varying widely in 1946 in different 
freight rate territories were gradually brought into closer relationship 
and finally equalized on May 30, 1952. 


Fourth Supplemental Report: Joint Rail-Water Class Rates between 
North Atlantic Ports and Interior Points in Eastern Seaboard Terri- 
tory and Interior Points in the Southwest, New Orleans and Baton 
Rouge, La., and Texas Gulf Ports are Prescribed and Made Effective, 
September 20, 1952. 


Maximum reasonable first class (Class 100) joint ocean-rail, rail- 
ocean, and rail-ocean-rail class rates between North Atlantic ports and 
interior points in Eastern Seaboard Territory, on the one hand, and 
New Orleans, and Baton Rouge, Louisiana, and Texas Gulf ports and 
interior points in the Southwest, on the other, were prescribed by the 
Interstate Commerce Commission in its Fourth Supplemental Report, 
286 I. C. C. 5 decided May 19, 1952. Rates on the lower and higher 
classes must bear the same percentage relationships to first class as the 
corresponding all-rail rates. Finding 1 of this report provided that the 
new first class rates applying between points indicated above will be un- 
reasonable to the extent that they exceed the present rates reduced in an 
amount sufficient to maintain the present differences (exclusive of Ex 
Parte No. 175 increases) between the all-rail first-class rates, applicable 
on classification-rated traffic, and the ocean-rail, rail-ocean, and rail- 
ocean-rail first class rates (286 I. C. C. 5, 34). The Commission’s order 
provided that the new rates must be established by the respondent car- 
riers on or before July 22, 1952 upon the statutory notice to the Com- 
mission and the public of not less than 30 days’ filing and posting. 
Finding 9 of the Fourth supplemental report provided that the joint 
ocean-rail class rates therein prescribed may be increased by 15 per cent 
to conform with increases in the all-rail class rates authorized in Ex 
Parte No. 175. The Commission on June 20 extended the effective date 
to September 20, 1952. Agent C. W. Boin’s Tariff No. E/SW-1013, 
Agent C. A. Spaninger’s S/E-1012, and Agent F. C. Kratzmeir’s 
SW /E-1040 were issued in compliance with this order, but under protest. 


Exception Rates: A Problem 


Existing exception and commodity rates under which most of the 
traffic moves are unaffected by orders in Dockets 28300 and 28310. The 
I. C. C. has pointed out that uniform classification does not preclude 
proper exceptions and that cancellation of existing exception rates is not 
within the scope of the issues in this proceeding (262 I. C. C. 447, 511; 
281 I. C. C. 213, 285). The I. C. C. stated that, ‘‘The tariffs necessary 
to preserve this system of exceptions class rates are extremely complex, 
and verge on the edge of incomprehensibility. The carriers not only 
have a legal duty under the act but an ethical duty as well to their cus- 
tomers to relieve this unnecessarily involved situation. They have for- 
mally represented to the Commission that it was their intention to do 
so.’’ (281 I. C. C. 213, 286). 








180 1. C. C. PRACTITIONERS’ JOURNAL 





Joint carrier action voluntarily to reduce the large number of excep- 
tions ratings became evident when the General Freight Traffic Committee 
—Eastern Railroads, the Southern Freight Association, and the Illinois 
Freight Association announced in February, 1952 that they would hold 
joint hearings at Chicago, New York, and Atlanta between March 18 and 
April 2, 1952 on their proposal (GFTC No. 809, SFA Submittal No. 
A9625, IFA EC Docket No. 4330) to cancel, effective May 30, 1952, all 
less carload and any-quantity exceptions ratings, including intrastate 
classification ratings, Illinois Freight Association Territory, and South- 
ern Freight Association Territory, within and between Official Classifica- 
tion Territory, and also between any of those territories on the one hand 
Western Trunk Line and Southwestern Territories on the other. Excep- 
tions ratings on grain, grain products, and animal or poultry feed, and 
those on cotton piece goods and dry goods were generally excluded from 
the proposal. The basis and justification for the proposed cancellation, 
stated in full on page 2 of the proposal, is ‘‘. . . part and parcel 
of the I. C. C. Dockets 28300 and 28310 revisions prescribed by the Inter- 
state Commerce Commission. The proposed uniform classification rat- 
ings were made specifically with the objective of supplanting general 
classification exceptions. Notice to this effect was included in all Uni- 
form Classification Committee public dockets showing proposed uniform 
ratings and shippers and receivers generally understand the intent to 
supplant present classification exceptions ratings with the uniform classi- 
fication ratings.’’ Carload exception ratings, however, were not included 
in this proposal. 

After the hearings at which many shippers voiced their objections 
to the proposed cancellations, the carrier associations decided in April, 
1952 to adopt their proposal and issued disposition notices accordingly. 
The decision to cancel or withdraw the less carload and any-quantity 
exceptions ratings on domestic all-rail traffic was implemented by the 
publication and filing of supplements to various tariffs in which such 
exceptions were included, to become effective on May 30, 1952 (in some 
instances in June 1952). See for example, Supp. No. 241 to Trunk Line 
Territory Railroads Tariff Bureau No. 90-K, Exceptions to Official Classi- 
fication, Agent C. W. Boin; Supp. No. 323 to Central Territory Railroads 
Tariff Bureau No. 130-C; Exceptions to Official Classification, Agent 
L. C. Schuldt; Supp. No. 52 to Western Trunk Lines No. 338-L, Excep- 
tions to Western Classification, Agent L. E. Kipp; and Supp. No. 153 
to Central Territory Railroads Tariff Bureau No. 545-J, Exceptions to 
Official Classification, Agent L. C. Schuldt. For an example of with- 
drawal of the eastern carriers from ‘‘self-contained’’ exceptions within a 
major interterritorial class rate tariff, see Supp. No. 42 (issued by Agent 
L. C. Schuldt) to Southwestern Lines Tariff No. 252-C, Agent F. C. 
Kratzmeir, applicable between Official and Southwestern Territories. 
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Continuance of the Use of the Consolidated Freight Classification 


With respect to continuance of the use of the Consolidated Freight 
Classification (current issue, C. F. C. No. 20) in territory outside of the 
Docket No. 28300 territory, namely, Mountain-Pacific Territory and on 
transcontinental traffic, the Commission has said: ‘‘It will apparently 
be necessary to continue in effect the existing Consolidated Classification 
and its supplements, pending adjustments and ascertainment of reason- 
able rates in other territories, unless the carriers in the meantime them- 
selves adjust their class rates to the new classification. Therefore we do 
not now enter an order to cease and desist the use of the existing classi- 
fication.’’ (281 I. C. C. 329, 339). Investigations already under way 
are Docket No. 30416, Class Rates, Mountain-Pacific Territory, and 
Docket No. 30660, Class Rates, Transcontinental Rail, 1950. Prehearing 
conferences in these cases were held at Salt Lake City, Utah, in Septem- 
ber 1951. Further procedural steps have been held in abeyance pending 
the conclusion of proceedings in Nos. 28300 and 28310.1 

Within Docket No. 28300 Territory Consolidated Freight Classifica- 
tion No. 20 (Official Classification No. 64, Western Classification No. 75, 
Southern Classification No. 63, and Illinois Classification No. 28) must 
still be used where commodity rate tariffs or specific items therein pro- 
vide for alternation of class and commodity rates. For example, Item 
No. 100-A in Supp. No. 106 to Western Trunk Lines Commodity Tariff 
No. 111-M, effective December 16, 1950, provides that if charges made 
by use of class rates in W.T.L. Nos. 231-A or 232-A are lower than 
charges under commodity rates in W.T.L. 111-M, the class rates will 
apply. The charges for purposes of alternation, however, are not those 
made by use of the ratings in Uniform Freight Classification No. 1 and 
the Docket No. 28300 rates in Agent L. E. Kipp’s No. W-1000, but 
rather the charges determined by use of ratings in Western Classification 
No. 75 (in C. F. C. No. 20) and the appropriate Docket No. 17000 class 
rates in Western Trunk Lines new series Nos. 1031 and 1032, Agent 
L. E. Kipp, effective May 30, 1952 (formerly carried in Western Trunk 
Lines series Nos. 231 and 232). The class rates in Western Trunk Lines 
series Nos. 1031 and 1032 (similarly in the W.T.L. 1030 series) are the 
Docket No. 17000, Part 2, rates (164 I. C. C. 1) appropriately increased 
through Ex Parte No. 168. 

Similarly, where through exception or commodity rates are con- 
structed by combining rates between rate basis points with class arbi- 
traries from origin or to destination, reference must be made to the 
Official, Southern or Western Classification (or exceptions thereto where 
applicable) to determine the applicable rating and hence the appropriate 
arbitrary. Likewise, import or export class rates published in specifi- 
cally designated sections of existing class rate tariffs are governed by 





1 See Appendix V hereto for a discussion of Trans-Continental Freight Bureau’s 
proposal No. C-9173 of August 22, 1952 under which a new scale of rates to apply 
with Uniform Freight Classification No. 1 would be substituted for the scale of 
class rates in T. C. F. B. No. 38H now applying with Western Classification No. 75. 
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Official, Southern, or Western Classifications, as the case may be. In 
the case of Central Territory Railroads Tariff No. 490-B, for example, 
the appropriate Official Classification rating must be determined and 
applied on classification-rated export traffic. 


Changes in the Class Rate Pattern Since June 30, 1946 


Appendix IV hereto indicates through representative movements 
the extent of the changes in basic Class 1 (Class 100) class rates since 
June 30, 1946 on classification-rated and exception-rated traffic. Column 
1-A gives the basic class rates applicable on both classification-rated and 
exception-rated traffic as of June 30, 1946 before the first of the postwar 
increases under Ex Parte No. 148 became applicable on July 1, 1946. 
Column 1-B indicates the ‘‘ present’’ rates (December 31, 1950, including 
Ex Parte Dockets Nos. 162, 166, and 168 increases) currently applicable 
on exception-rated traffic. Docket No. 28300 ad interim basic class rates 
effective August 22, 1947 are given in Column 2-A, and Column 2-B 
indicates these rates appropriately increased under Ex Parte Dockets 
Nos. 162, 166, and 168. Column 3 includes the rate basis numbers be- 
tween the indicated origins and destinations as given in the new Docket 
No. 28300 class rate tariffs; these rate basis numbers are generally the 
shortest workable mileages over which a car can be handled without 
transfer of lading. Column 4 indicates the Class 100 rate applicable 
with the Class 100 rating in Uniform Freight Classification No. 1; these 
rates published in the new class rate tariffs have been derived from the 
Docket No. 28300 Appendix 18 scale (281 I. C. C. 213, 328) and any 
charges (weight times rate) made by use of these rates are subject to a 
surcharge of 15 per cent under Ex Parte No. 175. Column 5-A indicates 
the difference between ‘‘present’’ exception rates in Column 1-B and 
Docket No. 28300 Appendix 18 scale in Column 4. Finally Column 5-B 
shows the difference between ‘‘present’’ Docket No. 28300 ad interim 
rates in Column 2-A and Docket No. 28300 Appendix 18 scale in 
Column 4. 

In an instance of a very long haul within Docket No. 28300 Terri- 
tory, e.g., from Bangor, Maine to El Paso, Texas, on which the shortest 
workable mileage is 2,538 miles, the Class 100 rate on both classification- 
rated and exception-rated traffic on June 30, 1946 was $5.01. The Docket 
No. 28300 ad interim basic rate dropped by 10 per cent to $4.51 on 
August 22, 1947. The ‘‘present’’ exception rate is $8.37 and the Docket 
No. 28300 ad interim class rate had been increased to $7.52. The Docket 
No. 28300 Appendix 18 rate of $6.55 which became effective May 30, 
1952 is $1.82 below the exception rate and $.97 less than the former 
Docket No. 28300 ad interim class rate. The current new 28300 rate 
of $6.55 is only 30.7 per cent higher than the basic rate of $5.01 which 
was in effect from March 28, 1938 to June 30, 1946, inclusive, while the 
exception rate of $8.37 is 67.1 per cent higher (not including the 15 per 
cent surcharge under Ex Parte No. 175 in any of the foregoing com- 
parisons). 
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Similarly, within Official Territory, the New York-Chicago basic 
28300 ad interim rate established on August 22, 1947 was 10 per cent 
higher than the former rate of $1.67 which applied on both classification- 
rated and exception-rated traffic. The ‘‘present’’ exception rate is $2.99 
and the 28300 ad interim rate rose to $3.22. The new 28300 Appendix 18 
rate became $3.25 on May 30, 1952. The 28300 Appendix 18 class rate 
is 94.6 per cent higher than the basic rate in effect from March 28, 1938 
to June 30, 1946, while the current exception rate of $2.99 is 79 per cent 


greater. 


Uniform Railway Classification, Uniform Class Rates, and 
Some Problems of the Rate Analysts 


The question as to whether the new Uniform Freight Classification 
No. 1 and the new class rate tariffs based on the Docket No. 28300 Ap- 
pendix 18 scale of rates reduces the number of effective tariffs which 
must be maintained in the tariff files of carriers and industrial traffic de- 
partments must generally be answered in the negative. The very large 
Western Trunk Lines Tariff No. 400, Minimum Class Rates, Agent L. E. 
Kipp, was cancelled insofar as interstate traffic is concerned. Within 
existing class-rate tariffs, the Docket No. 28300 ad interim scale of class 
rates was cancelled by supplements thereto, effective May 30, when inter- 
state movements of classification-rated traffic became subject to the rat- 
ings in Uniform Freight Classification No. 1 and appropriate rates in 
the class rate tariffs listed in Appendix I hereto. 

The new Docket No. 28300 tariffs thus became additions to existing 
tariff libraries. Although the new class rate tariffs are relatively simple 
to understand if the underlying principles of their construction are un- 
derstood, it cannot be said that this accretion of a new classification and 
seventeen new class-rate tariffs (see Appendix I) has simplified the prob- 
lems of those who must use the railway freight tariffs. Rather, the prob- 
lems of the rate analysts and assistants who must be thoroughly familiar 
with the freight rate structures have become temporarily more complex 
under the super-imposition of the final adjustment in Nos. 28300 and 
28310. Some of the complexities will be removed by the gradual re- 
issuance of the more important existing class rate tariffs, now used for 
exceptions rates and for purposes of alternation with commodity rates, 
with rates revised upward to include increases under Ex Parte Dockets 
Nos. 162, 166, and 168, popularly known as the ‘‘Triple X’’ increases. 
For example, the Western Trunk Lines Tariff Bureau, Agent L. E. Kipp, 
has already accomplished this highly desirable revision in its new series 
Nos. 1030, 1031, and 1032 which became effective May 30, 1952. 








I. C. C PRACTITIONERS’ JOURNAL 





Tariff No. 


Uniform Freight 
Classification 
No. 1 


National Rate 
Basis Tariff 
No. 1 


W-1000 


W/8-1001 


I-1002 


I/S-1003 


SW-1004 


SW/E-1005 


SW/W-1006 


SW/S-1007 


E/S-1008 


Appendix | 


THE FOLLOWING TARIFFS, EFFECTIVE May 30, 1952, covER PUBLICATION 
REQUIREMENTS IN COMPLIANCE WITH THE INTERSTATE COMMERCE 
CoMMISSION’s DEcIsSION IN Dockets Nos. 28300 anp 28310: 


Bi 
Py 
iS 
c 


R. G. Raasch 


R. G. Raasch 


F. C. Kratzmeir 


F. C. Kratzmeir 


F. C. Kratzmeir 


F. C. Kratzmeir 


C. W. Boin 


Application 


Uniform rules and ratings gov- 
erning all tariffs publishing the 
Docket No. 28300 rates. 


An alphabetical list of all stations 
in the involved territories with 
rate basis applicable, which tariff 
will govern all tariffs issued by 
the several Agents publishing the 
Docket No. 28300 rates. 


Rates between stations in West- 
ern Trunk Line Territory. 


Rates between stations in West- 
ern Trunk Line Territory and 
stations in Southern Territory. 


Rates between stations in Illinois 
Freight Association Territory. 


Rates between stations in Illinois 
Freight Association Territory 
and stations in Southern Terri- 
tory. 


Rates between stations in South- 
western Territory. 


Rates between stations in South- 
western Territory and stations in 
Official Territory. 


Rates between stations in South- 
western Territory and stations in 
Western Trunk Line Territory. 


Rates between stations in South- 
western Territory and stations in 
Southern Territory. 


Rates between stations in Official 
Territory (except Illinois) and 
stations in Southern Territory. 





ON 


al 
id 
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E-1009 L. C. Schuldt Rates within New England, 
Trunk Line and Central Terri- 
tories and between those Terri- 
tories and Illinois Territory. 


E/W-1010 L. C. Schuldt Rates between stations in Official 
Territory and stations in Western 
Trunk Line Territory. 


§-1011 C. A. Spaninger Rates between points in Southern 
Territory. 


The following tariffs, effective September 20, 1952, cover publication 
requirements in compliance with the order in the Fourth Supplemental 
Report in I. C. C. Docket No. 28300, 286, I. C. C. 5, decided May 19, 1952: 


§/E-1012 C. A. Spaninger Rail-Water and Rail-Water-Rail 
Class Rates between Baltimore 
and Points in Southern Territory. 


E/SW-1013 C. W. Boin Joint and Proportional Rail- 
Water-Rail, Rail-Water, and 
Water-Rail Class Rates between 
New England and Trunk Line 
Territories and Southwestern 
Territory. 


SW/E-1040 F. C. Kratzmeir Joint Water-and-Rail Class Rates 
between Southwestern Territory 
and North Atlantic Ports. 
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Appendix II 
1.C.C. Docket No. 28300-Appendix 18 Scale. of Pirst-Cless (Class 100) Rates. 
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Source: 281 I.C.C. 213,328 (decided July 26,1951). Rates are in cents per 100 pounds. 
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Appendix III 


ILLUSTRATION OF APPLICATION oF I. C. C. ORDERS 
IN Dockets Nos. 28300 anp 28310 


Assumptions : 


1. Article ‘‘A’’ is not subject to any existing exception to any of 
the freight classifications and no commodity rates or Section 22 
Quotations apply; hence any movement is on the basis of class 
rates (appropriate rate in class rate tariff applied to classifica- 
tion ratings.) 

2. Interstate movements of article ‘‘A’’ in carloads are made for 
shortest workable distances of 400 miles within Official Territory, 
Southern Territory, Western Trunk Line Zone I, Zone II, and 
Zone III, and Southwestern Territory. 

3. Article ‘‘A’’ in boxes or barrels, is given the following ratings 
in the Consolidated Freight Classification No. 20: 


C.L. C.L. 
L.C.L. Min. Wt. Ratings 
4 36,000 5-6-5 


The meaning of the ratings in terms of relationships of the num- 
bered classes to Class 1 (Class 100) is derived from the appropriate 
class rate tariffs which state these percentages as prescribed by the 
Interstate Commerce Commission in earlier decisions. In this illustra- 
tion the relationships are: 


Class Official Territory Southern Territory Western Trunk Line 
and S. W. Territory 


4 50 55 55 
5 35 37% 
6 40 


It will be seen that even though the less-carload rating is apparently 
uniform the percentage relationships of the ratings to the first-class rates 
in the respective territories are non-uniform. Similarly, in the case 
of the carload ratings, non-uniformity of ratings on article ‘‘A’’ is com- 
plete. Although the percentages relationships of the various ratings to 
the first-class rates were prescribed by the Interstate Commerce Com- 
mission, the determination of the classification rating by a classification 
committee is an exercise of managerial discretion and part of the car- 
riers’ rate-making process. 

The applicable maximum Class 1 (Class 100) rates for 400 miles 
prescribed by the Interstate Commerce Commission in earlier decisions, 
and the carload class rates based thereon, raised to the levels on the 
indicated dates are: 
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——Column_| Column 2 

southwestern Territory A B A B 
Little Rock, Ark. 2.45 3,81 221 3.51 
Fort Smith, Ark. 2s 3.8 2.12 3.37 
Shreveport, La. 2.8 4,41 2.55 4,04 
Oklahoma City, Okla. 2.40 3.74 2.16 3,43 
Tulsa, Oklahoma 2.22 3,45 2.00 3.18 
Amarillo, Texas 2.74 4,27 2.47 3,93 
Houston, Texas 317 4.92 2.85 4,53 
San Antonio, Texas 3.23 5.035 2.91 4.61 
El Paso, Texas 3.3 3.9 3.18 5.05 
Southern Territory 

Atlanta, Ga. 2.70 4,41 2.43 4,07 
Charleston, S. C. 3.15 5.16 2.83 4,73 
Johnson City, Tenn. 2.51 4,106 2.26 3.77 
Memphis, Tenn, 2.23 3.58 2.0] 3,28 
Miami, Fla. 4.09 6.69 3.68 6.15 
Nashville, Tenn. 2.16 3,53 1.94 3.25 
Raleigh, N. Car. 2.73 4,47 2.46 4.10 
New Orleans, La. 2.92 4,68 2.63 4.29 

fftici r 
Chicago, ttl. 1.39 2,32 1.28 2.14 
Detroit, Mich, 1.64 2,74 1.55 2.59 
Cleveland, Ohio 1.85 3,05 1.73 2.89 
Pittsburgh, Pa. 1.96 3,27 1.93 3.22 
Baltimore, Md. 2.33 3,88 2.33 3.88 
Philadelphia, Pa. 2.39 3,99 2.39 3.99 
New York, N.Y. 2.39 3,99 2.39 3.99 
Boston, Mass. 2.50 4,17 2.50 4.17 
Between 
Chicago=-New York 1.67 2,99 1,84 3,22 
Chicago-Pittsburgh 1.17 2,09 1.29 2.26 
thicago=Denver 2.79 4,67 2.51 4.19 
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Appendix V 
TRANSCONTINENTAL CuAss Rates-Rau 


The Trans-Continental Freight Bureau issued on August 22, 1952 
No. C-9173 (carriers’ proposal) to establish a new system of class rates 
to apply in connection with Uniform Freight Classification No. 1. No 
date has been set for public hearings on this proposal. Tables I and II 
appended hereto set forth the proposed Class 100 rates to become ap- 
plicable between North and South Pacifie Coast Terminals and the 
Eastern Defined Groups (Trans-Continental Freight Bureau Territorial 
Directory No. 5, I. C. C. No. 1548, as amended) and include for com- 
parative purposes existing Class 1 (Class 100) rates and the reductions, 
all subject to Ex Parte No. 175 increases. Class 100 rates transconti- 
nental rates to or from other points in Mountain-Pacifie Territory will 
be graded over or under Class 100 rates to the terminal points, as may 
be found necessary. Alternation of proposed Class 100 rates with any 
applicable commodity rates or exceptions rates is not contemplated. The 
latter rates will continue to be applicable even though higher than the 
proposed class rates. 

The proposed class 100 rates result generally in very sizeable re- 
ductions. For example, the Group A rate (Trunk Line and New Eng- 
land Territories) is decreased by $1.77; when allowance is made for the 
Ex Parte No. 175 surcharge of 15 per cent, the reduction becomes $2.04. 
Corresponding reductions in the Group D (Chicago, Milwaukee) rate 
are $2.34 and $2.69. Similarly, the reductions in the Group F rate 
(St. Paul, Minneapolis, Duluth) to or from the North Pacific Coast 
Terminals are $1.38 and $1.59. The reductions between the South Pacific 
Coast Terminals and Group E-3 (St. Paul, Minneapolis) are $1.81 and 
$2.08; those to or from Group D-1 (Duluth) are $1.71 and $1.97. 

Coincident with the reduction in the proposed Class 100 rates is the 
widening of the rate spread as originations move westward from groups 
on the eastern seaboard toward the Mississippi Valley (or terminations 
move eastward). Basic Class 1 (Class 100) rates on June 30, 1946 indi- 
eated a spread of only $.50 between the Group A (Baltimore, New York, 
Boston) rate of $6.11 and the Group D (Chicago) rate of $5.61. The 
spread in present rates is $.83 and that under proposed rates will be 
$1.42 (subject to Ex Parte No. 175). 

The proposed Class 100 transcontinental rates are slightly higher 
than the Docket No. 28300, Appendix 18, Class 100 rates applied to 
shortest workable distances between principal points in eastern defined 
groups and Pacific Coast Terminals. For example, the proposed Group 
F rate between Omaha and San Francisco is $6.32 ; the Docket No. 28300 
Appendix 18 Class 100 rate for 1,775 miles is $5.00. The proposed 
Group D rate between Chicago and San Francisco is $7.02; the Docket 
No. 28300 Appendix 18 class 100 rate for 2,263 miles (2,300-mile-block) 
is $6.05. The proposed Group A rate between Harrisburg, Pennsyl- 
vania, and San Francisco is $8.42; the Appendix 18 Class 100 rate for 
2,976 miles (3,000-mile block) is $7.45. The foregoing rates are subject 
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southwestern Territory 





Little Rock, Ark. 2.45 3,81 221 3.51 
re Fort Smith, Ark, 2.35 3.65 2.12 3.37 
Shreveport, La. 2.85 4.41 2.55 4,04 
Oklahoma City, Okla. 2.40 3.74 2.16 3.43 
Tulsa, Oklahoma 2.22 3,45 2.00 3.18 
Amarillo, Texas 2.74 4,27 2,47 3,93 
Houston, Texes 317 4,92 2.85 4,53 
San Antonio, Texas 3.03 5.03 2.91 4.61 
—| Paso, Texas a 3.18 5.05 
ther rritor 
Atlanta, Ga. 2.70 4,41 2.43 4,07 
“ Charleston, S. C. 3.15 5.16 2.835 4,73 
Johnson City, Tenn. 2.51 4,10 2.26 3.77 
Memphis, Tenn, 2.23 3.58 2.0) 3.28 
Miami, Fla. 4,09 6,69 3.68 6.15 
Nashville, Tenn, 2.16 3,53 1.94 3,25 
Raleigh, N. Car. 2.73 4,47 2.46 4.10 
New Orleans, La. 2.92 4,68 2.635 4.29 
ftici ritory 
iz Chicago, III. 1.39 2,32 1.28 2.14 
Detroit, Mich, 1.64 2.74 1.55 2.59 
Cleveland, Ohio 1.8 3,05 1.73 2.89 
Pittsburgh, Pa. 1.96 3,27 1.93 3.22 
<a Baltimore, Md, 2.33 3.88 2.33 3.88 
Philadelphia, Pa, 2.39 3,99 2.39 3.99 
New York, N.Y, 2.39 3,99 2.39 3.99 
Boston, Mass, 2.50 4,17 2.50 4.17 
Between 
et Chicago=New York 1.67 2,99 1,84 3,22 
Chicago=-Pittsburgh 1.17 2,09 1.29 2.26 
thicago=Denver 2.79 4,67 2.51 4.19 
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Appendix V 
TRANSCONTINENTAL CLASS RateEs-RaIL 


The Trans-Continental Freight Bureau issued on August 22, 1952 
No. C-9173 (earriers’ proposal) to establish a new system of class rates 
to apply in connection with Uniform Freight Classification No. 1. No 
date has been set for public hearings on this proposal. Tables I and II 
appended hereto set forth the proposed Class 100 rates to become ap- 
plicable between North and South Pacific Coast Terminals and the 
Eastern Defined Groups (Trans-Continental Freight Bureau Territorial 
Directory No. 5, I. C. C. No. 1548, as amended) and include for com- 
parative purposes existing Class 1 (Class 100) rates and the reductions, 
all subject to Ex Parte No. 175 increases. Class 100 rates transconti- 
nental rates to or from other points in Mountain-Pacifie Territory will 
be graded over or under Class 100 rates to the terminal points, as may 
be found necessary. Alternation of proposed Class 100 rates with any 
applicable commodity rates or exceptions rates is not contemplated. The 
latter rates will continue to be applicable even though higher than the 
proposed class rates. 

The proposed class 100 rates result generally in very sizeable re- 
ductions. For example, the Group A rate (Trunk Line and New Eng- 
land Territories) is decreased by $1.77; when allowance is made for the 
Ex Parte No. 175 surcharge of 15 per cent, the reduction becomes $2.04. 
Corresponding reductions in the Group D (Chicago, Milwaukee) rate 
are $2.34 and $2.69. Similarly, the reductions in the Group F rate 
(St. Paul, Minneapolis, Duluth) to or from the North Pacific Coast 
Terminals are $1.38 and $1.59. The reductions between the South Pacific 
Coast Terminals and Group E-3 (St. Paul, Minneapolis) are $1.81 and 
$2.08; those to or from Group D-1 (Duluth) are $1.71 and $1.97. 

Coincident with the reduction in the proposed Class 100 rates is the 
widening of the rate spread as originations move westward from groups 
on the eastern seaboard toward the Mississippi Valley (or terminations 
move eastward). Basic Class 1 (Class 100) rates on June 30, 1946 indi- 
cated a spread of only $.50 between the Group A (Baltimore, New York, 
Boston) rate of $6.11 and the Group D (Chicago) rate of $5.61. The 
spread in present rates is $.83 and that under proposed rates will be 
$1.42 (subject to Ex Parte No. 175). 

The proposed Class 100 transcontinental rates are slightly higher 
than the Docket No. 28300, Appendix 18, Class 100 rates applied to 
shortest workable distances between principal points in eastern defined 
groups and Pacific Coast Terminals. For example, the proposed Group 
F rate between Omaha and San Francisco is $6.32; the Docket No. 28300 
Appendix 18 Class 100 rate for 1,775 miles is $5.00. The proposed 
Group D rate between Chicago and San Francisco is $7.02; the Docket 
No. 28300 Appendix 18 class 100 rate for 2,263 miles (2,300-mile-block) 
is $6.05. The proposed Group A rate between Harrisburg, Pennsyl- 
vania, and San Francisco is $8.42; the Appendix 18 Class 100 rate for 
2,976 miles (3,000-mile block) is $7.45. The foregoing rates are subject 
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to Ex Parte No. 175 increases. It will be seen from the last comparison 
that if the Docket No. 28300 Appendix 18 scale were extended beyond 
3,000 miles the class rates under that scale would in all instances be 
higher with increasing distances and would be approximately equal to 
the Group A rate at about 3,500 miles. The foregoing comparisons are 
for information only and are not to be interpreted as an expression ag 
to the appropriateness of any present or future rate scale applicable on 
classification-rated transcontinental traffic. The initial rate-making 
power rests with the carriers, and the determination of the reasonable. 
ness of any interstate rate, present or future, is delegated by Congress 
to the Interstate Commerce Commission. 


Appendix V 
Table I 
FIRST CLASS(CLASS 100 TRANSCONTINENTAL CLASS RATES -RAIL 
Between -- -- +- -- North Pacific Coast Terminals (Seattle, Portland, etc.) 
and 

Eastern Present Rates Proposed Rates Reduction 
Defined Subject to Subject to Subject to 
Groups Ex Parte 175 Rx Parte 175 Ex Parte 175 
A, K-2 $10.19 $8.42 $1.77 
B 9.92 7.72 2.20 
C, C=1 9.65 7.37 2.28 
C-2, C-3 9.46 7.37 2.09 
c-4 9.00 7.37 1.63 
D 9.36 7.02 2.34 
D-1,D-2,8 8.73 7.02 1.71 
D-3 8.98 7.02 1.96 
D-4 9.17 7.02 2.15 
E 9.10 6.67 2.43 
E-1,E-3,E-4 8.48 6.67 1.81 
E-2,E-5 8.73 6.67 2.06 
E-6 8.92 6.67 2.25 
F 7.70 6.32 1.38 
F-1 7.94 6.32 1.62 
6,2 7.18 6.32 86 
J 6.27 5.62 65 
K 9.98 8.42 1.56 
K-1 9.98 9.13 85 
L 9.71 7.72 1.99 
L-l 9.92 7.72 2.20 
M 9.46 7.37 2.09 
M-1 9.65 7.37 2.23 
N 8.18 6.60 1.58 


Sources: Present Rates, subject to Ex Parte 175: (1) T.C.F.B. Class Tariff 

No. 38-H, I.C.C. No. 1549, Items 2240 and 2555; (2)T.C.F.B. 

Territorial Directory No. 5, I.C.C. 1548. 

Proposed Rates, subject to Ex Parte 175: Trans-Continental Freight Bureau 
No. C-9173 (carriers' proposal) August 22, 1952. 
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Appendix V 
son 
ond Table ti 
be 
| to r ! 
are 
188 Been -- “-- -= South Pacific Coast Terminals (San Francisco, Los Angeles 
> On and San Diego, Etc. ) 
ang astern Present Rates Proposed Rates Reductions 
ble. Betined Subject to Sub ject to Subject to 
ress oupS Ex Parte 175 Ex Parte 175 t 
, ke2 $10.19 $8.42 $1.77 
B Ll 9,92 7.72 2.20 
Cel, Mel 9.65 EP 2,23 
2, C-3, M 9,46 7.37 2,09 
“4 9.00 7.37 1.63 
} 9,36 7,02 2.34 
bl, 0-2 8,73 7,02 1.71 
3 8.98 7.02 1.96 
i 9.17 7.02 2.15 
9.10 6.67 2.43 
3, E-4 8.48 6.67 1.8) 
5 8.73 6.67 2.06 
“6 8,92 6,67 2.25 
7.70 6.32 1.38 
| 7.94 6,32 1,62 
Hy t 7.18 6,32 86 
9,98 8,42 1,56 
| 9,98 9,13 85 
9.71 7.72 1,99 
6.27 5.62 65 


wrces: Present Rates, subject to Ex Parte 175; 





(1) T.C.F.B. Class Tariff 


NO. 38-H, 1.C.C. No. 1549, Item 1200 of Section t; (2) T.C.F.B. 


Territorial Directory No. 5, 1.C.C. J548 
Proposed Rates, subject to Ex Parte 175: 








£ Trans-Continental Freight 
Bureau No, C-9173 (carriers’ proposal), August 22, 1952, 


Three Letters on Procedure Before 


the I. C. C. 


Special rules requiring the prehearing interchange of prepared ma. 
terial have, during the last several months, been prescribed by the Com- 
mission in a limited number of proceedings. The most recent order of 
this character is set out in the margin,’ opening and closing recitals, not 
here material, being omitted. 


1Jt is further ordered, That the above-entitled [pce ne be, and they are 

hereby, assigned for hearing on January 27, 1953, at 9:30 o'clock a. m., United States 

— Time, at the Hotel Morrison, Chicago, Ill., before Examiner L. H, 
ishman ; 

. And it is further ordered, That the following special rules shall be applicable 

erein: 

1. Prepared statement interchange before hearing. The parties shall prepare 
in writing all evidence in chief of their witnesses and serve upon all other parties 
copies thereof together with any exhibits they intend to offer in evidence, such 
testimony and exhibits to be served by complainant in No. 31100, respondents in 
the other two proceedings, and by any supporting party on or before January 7, 
1953. The filing and service of all testimony and exhibits in rebuttal of such direct 
evidence shall be made on or before January 16, 1953. A copy of all testimony 
and exhibits shall also be mailed to the examiner at Washington, D. C., care 
Interstate Commerce Commission. 

2. Participation limited. Any person not a complainant, defendant, or re 
spondent who desires to submit evidence herein shall, not later than seven days 

rior to the due date herein ey for submission of evidence (January 7 or 
rowel 16, as the case may be), file a petition for leave to intervene; and the 
subsequent reception of evidence, except as good cause therefor shall otherwise be 
shown at the hearing, will be limited to complainant, defendants and respondents 
and to those who by order shall have been permitted to intervene as herein provided. 

3. Notification of desire to be served with testimony and exhibits. Any party 
desiring to be served with exhibits and testimony as hereinbefore provided must 
notify the Acting Secretary of the Interstate Commerce Commission on or before 
January 2, 1953, of such desire. Such notification should include a statement that 
the request is made pursuant to special rule 3 of this order, giving its date. There- 
after, a list of such persons will be compiled, and a copy thereof served upon all 
parties. 

4. General specifications. Prepared statements shall conform to Rule 15 of the 
General Rules of Practice in respect to style, mimeographing or printing, etc. Evi- 
dence offered should be prepared carefully with conciseness and clarity and so as to 
avoid extraneous, immaterial, and irrelevant matter, and undue cumulation of testi- 
mony upon any point. The statements should be factual in character, and argument 
not be incorporated in the testimony. If not so limited the prepared statement 
may be excluded in whole or in part. Also the Commission on its own motion or on 
objection may exclude a statement or any portion thereof which is (a) not material 
or relevant to the questions presented in the proceeding, or (b) obviously incom- 
petent. 

5. Verification: relief from cross examination and personal appearance. There 
is no requirement that a prepared statement shall have an affidavit attached, but 
this does not preclude attaching an affidavit to the prepared statement. If that 


is done the following, or its equivalent, should appear on the top of the first sheet 
of the statement: 


This statement is verified. Unless written request for cross examination 1s 
received by affiant or his attorney not later than January 23, 1953, affiant desires 
that the statement be considered for incorporation in the record without his 
personal appearance as a witness. 
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An earlier and less complete version of the same rules was used in 
connection with the hearing in San Francisco, Calif., which began Octo- 
ber 13, 1952, before Examiner Mohundro in No. 30994, Western Traffic 
Conference, Inc. v. A. T. & S. F. Ry. Co. Following that hearing coun- 
sel on each side expressed certain reactions. The letter dated October 
17, 1952, from Mr. Fred H. Tolan, 557 Roy Street, Seattle 9, Washing- 
ton, follows : 


Examiner Mohundro indicated he felt you would appreciate 
any candid comments regarding our feelings on the new special 
rule under which we have just tried the subject case. 

Without a doubt this case is as broad and difficult a case as 
could have been tried under the rule, outside of possibly an Ex 
Parte case. Witnesses came from as far as New York and Seattle, 
Washington, D. C. and San Diego. Over forty witnesses either 
appeared for complainants or prepared statements in anticipation 
of appearing. Without a doubt this case probed into every facet 
of transportation and the economic life of the west, from the broad- 
est Chamber of Commerce position statement down to the way 
credit arrangements were handled by a hardware jobber. 


A witness making such a request and thereafter receiving a demand for cross exami- 
nation must personally report at the hearing, or his verified statement may not be 
received. If a demand for cross examination is not made, the privilege of cross 
examination will be deemed to be waived if the statement is verified and the witness 
making the statement has requested to be relieved from personal appearance as 
above provided. It will be presumed that a witness preparing an unsworn statement 
intends personally to appear at the hearing for cross examination and to be sworn 
at that time. An unsworn statement may not be admitted. 

6. Oral evidence limited. \mplementing oral evidence to correct errors or to 
supply inadvertent omissions in prepared statements is permissible, but evidence in 
chief not previously interchanged in writing as herein provided may not be ad- 
mitted except as good cause therefor shall be shown at the hearing. 

7. How admitted to the record. To become part of the record it is necessary 
for the witness, or some one qualified to represent him, formally to offer the prepared 
statement in evidence at the hearing; and unless good reason shall otherwise appear, 
the statement will be admitted as an exhibit. 

8. Materiality reserved. A prepared statement received in evidence with or 
without objection as to its admissibility is subject to subsequent challenge as to 
the weight to be accorded to the facts in such statement. 

9, Witness examination. The examination of a witness should be conducted 
ina manner so as to make it rapid, distinct, and as little annoying to the witness 
a is consistent with eliciting the facts, and to this end counsel on the same side 
of an issue should agree upon one person to examine a witness. 

10. Proposed findings; oral argument. At the close of the testimony the 
examiner shall call upon the parties to read into the record, or offer as an exhibit, 
aconcisely prepared statement of numbered findings of fact and conclusions thereon 
which they believe should be made; and the parties should be prepared, as contem- 
plated by Rule 88 of the General Rules of Practice, orally to argue the proceeding, 
or, in lieu thereof, to offer as an exhibit a written statement of oral argument. 

And it is further ordered, That in addition to service hereof upon all parties 
of record, a copy hereof also shall be filed with the Director, Division of the 
Federal Register. 
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Frankly, I blew hot and cold (to myself) after the special ru. 
came out. I liked part of it and hated part of it. Now that I have 
the most difficult case I have ever handled behind me, I believe | 
ean properly evaluate the new special rule. 

The rule is good. It is very good, but it is like the T-formation 
in football. It is only as good as the backfield men who have ty 
carry the ball. Frankly, this first case would, in my opinion, haye 
fallen on its face unless the Examiner had been strong enough to 
stick by the rule where a stiff attitude was necessary, yet who had 
enough experience to vary from the rule when the due process of 
a full hearing was involved. This rule will never work with a 
green or inexperienced examiner unless some changes are made in 
the General Rules of Practice. 

Because I like the rule, now that I have tried it, I would like 
to see it adopted generally, subject to these conditions: 

(1) The rule must be published in the General Rules of Pra. 
tice of the Commission and properly published in the Federal 
Register. 

(2) The intervention rule must be concurrently amended to 
force all intervenors to become intervenors of record, not later 
than 15 days prior to the scheduled hearing of the case. 

(3) The special rule should have the saving provisions as Con- 
missioner Mahaffie’s order of September 3rd in the subject case, 
with the additional requirement that all such late changes or sup- 
plemental evidence be reduced to writing and exchanged between 
parties of record immediately at the opening of the hearing. 

(4) Witnesses who desire to appear and present their position 
without intervention at the hearing, who desire to state their posi- 
tion on either side, should be discouraged in the strongest language 
possible in the ‘‘permanent rule,’’ excluding, of course, rebuttal 
witnesses. 

The practical effect of the rule, as I see it, is to increase office 
preparation and reduce hearing time. I am confident the Commis- 
sion received a better prepared and better presented case because 
of the rule. It prevents last-minute ‘‘slip-shod’’ preparation. | 
do not believe any more time in the aggregate was used than would 
have been required had the old hearing rules been kept. 

I believe all parties saved money by this method of procedure. 
I personally have about 500 clients, with only about 5% of my work 
being before the Interstate Commerce Commission. By having at 
least a seven to fourteen-day hearing cut to four days, the saving 
to me personally was great, for I could get back to my office and 
regular business. The same is true for the other fifty to a hundred 
people involved or present at this case. Certainly the saving m0 
transcript cost ran into hundreds of dollars, for by incorporating 
the prepared statements as exhibits, the transcript cost was cut 
at least in half. 
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On behalf of defendants Mr. Harry Barron, 310 Union Station, 
Chicago, Ill., on November 3 wrote: 






This letter is somewhat rambling, but we do want to give you 
our candid impressions, for we think you have a very fine idea 
that is good for all concerned. I would like to see it developed, 
and pledge you my most complete support to do that. I would 
repeat that I would not prejudice this idea by giving a case under 
this rule to a new or inexperienced examiner until such time as the 
rule is formalized, as suggested above. There is no doubt in my 
mind that had Examiner Mohundro stuck to the letter of this rule, 
even as amended, that the parties denied a hearing could have had 
any decision reversed by the courts under the due process require- 
ment. 

There is no doubt in my mind that this may be a partial solu- 
tion to the problems of getting cases heard. We saved at least 50% 
of the hearing time by the special rule in this case. By simple 
mathematics that means that Examiner Mohundro could hear two 
eases, or maybe three or four normal small rate cases, in the time 
he would have been using up in San Francisco under the old rules. 
I believe the public interest will be greatly served by this in speed- 
ing up the hearing of all cases and, of course, thereby speeding up 
ultimate decisions. 

I hope I can work with you to develop this idea. 





I either overlooked the fact, or did not know, that Examiner 
Mohundro had indicated you would like to have comments on the 
new special rules under which the above entitled proceeding was 
recently tried at San Francisco until I received a copy of Mr. 
Tolan’s letter to you of October 17. Inasmuch as the opposition 
has expressed its reaction to the new procedure I think it but fair 
that you should be apprised of my reactions. 

In many cases the procedure followed in this case would be 
practical and for all purposes sufficient. There will, no doubt, be 
eases where it would be objected to but the latter would be far in 
the minority. The rule can be improved upon in some particulars 
which I will endeavor to set forth. 

Undoubtedly the rule will make for economy in that it will 
reduce the size of the typewritten transcript. It will require both 
complainants and defendants to devote more time and attention to 
the evidence and exhibits prior to the hearing. This should reduce 
cross-examination to a minimum, providing counsel will be prac- 
tical and not indulge in unnecessary technicalities. 

The time between the submission of complainants’ testimony 
and exhibits and that to be furnished by defendants should, in no 
ease, be less than 30 days. The time between the submission of 
defendants’ testimony and exhibits and the time of hearing should, 
in no case, be less than 30 days. The time allotted in this case 
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was entirely too short and it did not give defendants or complain. 
ants sufficient time to analyze each other’s testimony and exhibits 
to determine whether other testimony should be prepared for ip. 
troduction. 

I quite agree with Mr. Tolan that one of the serious problems 
in following the new procedure is the ability and efficiency of the 
presiding officer. An experienced Examiner can make the new 
procedure work. An inexperienced Examiner cannot. When | 
speak of experience I do not necessarily mean the number of years 
that an individual has been an examiner, but his practical knowl- 
edge of the requirements of the Commission as a fact finding body 
and the separation of that feature from the technical rules of 
evidence. If an Examiner will use good judgment in the receipt 
of testimony and will exercise judicial understanding as to objec. 
tions the new plan cannot help but work, but if an Examiner, with 
many years of experience, assumes an attitude of technically fol- 
lowing the new rule without appreciation of the innumerable fac. 
tual situations which will occur, I doubt that an adequate record 
could be made. 

At the hearing in the above entitled case, and I frankly admit 
I was surprised at the method used in the introduction of testi- 
mony, I made inquiry on the record as to whether, in the opinion 
of the Commission, the new procedure would comply literally with 
the Administrative Procedure Act. I did this out of an abundance 
of caution. I believe it can be made to comply with the require- 
ments of such Act if the presiding officer uses sufficient judgment 
and intelligently conducts a hearing. There can be no doubt but 
that the record made in the subject case complies with all of the 
requirements of the Administrative Procedure Act and that is be- 
cause Examiner Mohundro exercised judgment and intelligently 
conducted the hearing. 

I think the rule is one that should be given a fair trial but 
before it is used to any great extent the procedure to be followed 
at the hearings in which the new rule is invoked should be the sub- 
ject of a memorandum by the Commission to all practitioners ana 
should be given the widest circulation so that counsel, or those 
representing individual litigants, will not be taken by surprise 
at the hearing. 

Anyone who has practiced before the Commission for any 
length of time knows full well that there is more chaff in a tran- 
script than whole grain. I believe this new procedure will elimi- 
nate a large part of the chaff. If it will, it certainly is worth 
trying and I am sure you know I will do everything I can to pro- 
mote efficiency and economy, which means that I will aid in every 
way I can in progressing the use of this new procedure. 
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Recently the Commission also has been ordering modified procedure 
in a much greater proportion of cases. To a practitioner objecting to 
one of those orders Acting Secretary Laird replied on November 5, 1952: 


This will acknowledge your letter of October 24, 1952, request- 
ing rescission of the order of October 6, 1952, directing modified 
procedure in the above proceeding. As the directive in question 
was an order, it will be necessary, if you desire to have that order 
set aside, to file an appropriate petition for that purpose under the 
Rules of Practice. 

In the meantime, it is believed that certain observations are 
pertinent. This is a reopened proceeding and your letter indicates 
that the nature of the evidence to be adduced ‘‘involves the estab- 
lishment of joint through rates by an additional route through the 
Phoenix gateway.’’ You state that evidence ‘‘will be such that 
oral questions and answers can only suffice.”’ Although the nature 
and complexity of some Commission proceedings are such as not to 
be adapted to such treatment, it is not apparent wherein evidence 
of the character you indicate in the instant proceeding may not 
satisfactorily be reduced to writing. When so reduced, and a copy 
is served on defendants, the latter may, if they desire, request an 
oral hearing and thus accomplish what you state, namely, ‘‘subject 
complainants’ witnesses to cross examination, which is their right.’’ 
See Rule 53. By the same token, defendants’ evidence would be 
prepared in writing, and complainants would have the same oppor- 
tunity for cross examination. Thus far there is no indication that 
defendants oppose use of modified procedure herein. 

You state a fear that by use of modified procedure ‘‘much 
additional time and expense would be incurred by both complain- 
ants and defendants and the proceeding would be long drawn out.’’ 
Experience thus far in proceedings conducted under modified pro- 
cedure indicates the opposite conclusion. That is to say, where 
cross examination has been requested, the resulting hearing has 
been substantially shorter than otherwise would be the case; and 
expedition rather than delay has been encouraged. The latter is 
true for a variety of reasons. Once a modified-procedure case is at 
the hearing stage there is less occasion for either side to make re- 
quests for a hearing postponement. Part of this is due to the fact 
that fewer people (because requested cross-examination is limited) 
are involved at that stage whose commitments might conflict with 
an assigned hearing. That is to be contrasted with the situation 
where a matter is set for oral hearing with no preliminary exchange 
of prepared material. Under those circumstances there have been 
all too frequent requests for hearing postponements on one ground 
or another. Where a cancellation is made a gap results in the 
examiner’s itinerary which is expensive to the Commission in terms 
of travel, per diem, and loss of examiner time. Congress having 
very sharply curtailed appropriations, particularly for travel, it 
is mandatory that all possible savings be effected to avoid costly 
cancellations. 
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Many practitioners have found that meeting a modified-pro. 
cedure due date is easier than meeting a hearing date. This js 
because the preparation, being in writing, the work may go forward 
as opportunity affords ; office staff may be used to a maximum; and 
arrangements do not have to be made to have all the witnesses 
assembled at one time. Indeed, some witnesses at distant points 
may prepare their statements at their home cities, and may not need 
to come to the hearing at all, if no cross examination is subsequently 
requested. That is a substantial saving in itself. Should, however, 
a party still have difficulty in meeting a modified-procedure due 
date, upon an appropriate showing of need therefor, a postpone. 
ment can be granted. Such a postponement has no disruptive nor 
costly effect upon an itinerary, and there is no loss of examiner 
time, an important factor in these days of limited personnel and 
work backlogs. In some situations, because no cross examination 
is sought, or ‘‘other request for oral hearing’’ (See Rule 53) is 
made, the need for oral hearing is avoided entirely. There have 
been a gratifying number of instances of this character. That isa 
saving for all concerned, not only in the monetary cost of the oral 
hearing, but also in terms of the time saved by the proceeding 
steadily moving toward decision in the meantime. 

In connection with the matter of hearing postponements, an 
examination of itinerary records involving Phoenix in recent years 
shows a goodly number of situations where hearing postponements 
have been requested and granted. This also has been true of many 
other cities. That is a costly luxury which reduced appropriations 
will no longer permit. As restricted funds will make fewer itiner- 
aries possible for the balance of this fiscal year, it is essential that 
the interval between itineraries be not lost—rather, in those pro- 
ceedings selected for handling on the modified procedure, that the 
parties should take full advantage of the intervening time by pro- 
gressing their proceedings by the serving of prepared statements 
one on the other. Not only are matters thereby kept moving, but 
there will be less occasion, as already explained, for postponement 


in those proceedings wherein hearings eventually may be requested 
and scheduled. 





Criticism of the Commission and Its Work 


By HonoraBLeE ANTHONY F. Arpas, 
Interstate Commerce Commissioner 


The next Congress will undoubtedly consider and act upon many 
requests for amendment to the Interstate Commerce Act and perhaps 
changes in the structure of the Commission. The fruits of the study 
instituted by the Congress will be at hand and all of the dissatisfaction 
and agitation which has been expressed for the past few years will un- 
doubtedly be given some tangible form by way of recommendations for 
legislation. 

At this time, therefore, it is appropriate to appraise the entire 
situation; we should try to reach some perspective in this welter of pros 
and cons about the Commission and about the kind and extent of regula- 
tion of transportation so that those of us who are closest to the problem 
may be better able to take a position and understand the why of it all. 

In my opinion perspective is what is needed most. There have been 
many statements made attacking the procedures and processes of the 
Commission and also the lack of impartiality of the law itself for which 
the Commission is sometimes blamed. 

We shouldn’t dismiss complaints lightly. They should be brought 
out in the open, discussed forthrightly and weighed dispassionately. 

The theory in some quarters seems to be: Censure of the Commis- 
sion is nothing new; in fact, it is a hardy perennial. Some say it is a 
normal display of that great American prerogative to ‘‘kill the umpire.’’ 
Others claim much of the criticism is inspired by special interests and 
pressure groups; that to give it too much attention gives such elements 
another springboard further to publicize their unjustified dissatisfaction. 

I have been told that no major constructive solution has yet been 
offered by those who cry the loudest; that where suggestions with value 
have been made they have been of minor significance; that all sugges- 
tions have been given full consideration and some have been adopted; 
and, further, that time-tested methods and procedures are safe and have 
proved their worth. 

It has also been said that the real objective is to destroy the ‘‘inde- 
pendence’’ of the Commission, to make it knuckle down to outside 
pressure and authority. Before going any further I think we ought to 
get straight on what we mean by ‘‘independence,’’ because, in my 
opinion, this theory of independence has exercised a subtle influence on 
the minds of many people both within and without the Commission. 
Independence of judgment in the decision of cases does not mean that 
the Commission as a body can ignore its obligation of coordination with 
other agencies of government or consideration of industry problems on 
a broad scale. In other words, the Commission cannot and should not 
function in a vacuum. 
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We all know it is a creature of Congress and can be destroyed by 
Congress. It must be sustained by Congress. Its annual financial re. 
quirements are subject to examination and change by the Bureau of 
The Budget and then fixed by Congress. It must report to Congres 
each year. Its duties and powers are subject to Congressional tailoring 
at any time. It must abide by Civil Service regulations in the hiring 
and treatment of its personnel. It must conform to the requirements 
of The Administrative Procedure Act; its decisions and actions are re. 
viewable by and subject to the limitations imposed by the courts. The 
Chief Executive selects the Commissioners in the first instance subject 
to approval by the Senate and the Commissioners’ qualifications and 
conduct are subject to scrutiny and review every seven years. 

This is all very elementary but a lack of realism and a misconcep- 
tion concerning the real extent of its independence can lead to trouble, 
and has in the past. 

Now to get back to the prevailing reaction to criticism. It is too 
easy to give answers which are superficial. To do so over-simplifies the 
problem and the treatment. The significance of this criticism cannot 
forever remain opaque; it should be brought in focus. We should really 
make a more thorough diagnosis before trying to treat what may be 
only surface symptoms. 

To make a diagnosis we should recall a little background. Back 
in the thirties the transportation industry was in a state of upheaval. 
Railroads were floundering and were on the brink of disaster. Low 
volume due to depressed business, mounting unbridled competition, 
rapid development of new forms of transport by highway and air; ad- 
vancing technologies; all of these things, and more, were threatening a 
breakdown in the transportation system and were the object of great 
concern to everyone. The President, the Congress, the transportation 
industry, shippers and investors realized that something must be done to 
avoid chaos and ruin. 

The transportation system was in a mess and could become worse. 
Who to turn to for the right answer? The President first tried the ex- 
perts; he tried industry and then all of them together. There was the 
President’s Committee of Three and then the President’s Committee of 
Six. Many were the proposals; changes in the law; changes in the strue- 
ture of the Commission or the creation of a separate authority to handle 
transportation; a Transportation Board, a Transportation Authority, 
just to mention some. The obvious purpose was not only to find a 
remedy but to concentrate responsibility some place, even if temporarily. 
Several bills were proposed. There was a great deal of ferment and 
agitation. What we should recognize is that it is still going on. 

The final outcome at that time was the Transportation Act of 1940. 
By it Congress enunciated a new theory of regulation. The era of 
monopoly, a basic tenet of public utility regulation, was over. Each 
form of transportation was to be kept competitive and at the same time 
sound. Each was recognized as having a place in the transportation 
scheme and the advantages of each were to be preserved, all for the 
purpose of insuring efficient and economical transportation. 
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By the Transportation Act of 1940 an entirely different type of 
burden was placed upon the Commission. One which, in my opinion, 
it was not operationally and structurally organized to meet and the 
transportation industry not fully prepared to accept. The source of 
all the dissatisfaction and ferment which has existed since that time 
is due to the failure of the Commission, Congress and the entire trans- 
portation industry to fully appreciate this. 

Remember, this was a pretty big assignment. The Commission was 
at that time still in the process of adjusting to the tremendous workload 
and responsibilities imposed upon it by the Motor Carrier Act. The 
additional responsibility was dumped squarely in the lap of the I. C. C. 
as then constituted. Unfortunately at that very moment war clouds 
were gathering, and in the ensuing years concentration on the war 
effort helped obscure the fundamental character of the 1940 amendment. 

It was new. It was admittedly not the last word because Congress 
also created the Board of Investigation and Research to keep studying 
the problems of transportation and make further recommendations to 
the President and to Congress. This agency gave up in 1944 without 
producing anything of value. 

It is natural that the Commission should be on the spot. It has 
been holding the bag, so to speak, ever since that time. It became the 
whipping post for the dissatisfaction and resentment of those forces 
which were struck by the impact of the transportation policy. Some one 
said no form of transportation likes the way it is treated at the Commis- 
sion except the pipe lines, and they are indifferent. It can hardly be 
expected that all of them would be satisfied. It’s pretty hard to have 
them feel they are getting equal treatment and consideration. The rail- 
roads blame the Commission for freezing the inherent advantages of 
competitive forms of transportation. They feel that the advantages 
were unequal to start with. But, that’s not the fault of the Commission ; 
it’s the law. 

Now, after the Transportation Act of 1940 was passed, what else 
happened, or rather, failed to happen? 

Was the budget of the Commission increased to do this enormous 
job? Was the Commission structure reorganized to cope with these in- 
creased and complicated tasks? 

The appropriation for the Commission for the fiscal year 1940 was 
$8,908,000. For the ensuing year appropriation was $9,076,360. It 
seems to me that there was lack of coordination here. Congress threw 
a big job into the lap of the Commission but failed to give it the where- 
withal to do that job. In other words, Congress provided only $168,360 
more for the Commission than it did in the previous year when the law 
was passed. So in passing out some fault we have to put part of it 
where it belongs. 

How about the Commission itself? Bureaus were added, like another 
layer in the cake, to take care of the water carriers and later the freight 
forwarders. There was no serious attempt at integration of functions 
or facilities. And the Commission structure, in spite of the need for a 
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new and incisive leadership was kept the same, with its amorphous dis. 
tribution of authority—eleven men with equal power, no single one 
chargeable with the responsibility of getting things done. Now this jg 
an ideal refuge if one wants to escape blame. If everything goes wrong 
all you have to do is look innocent. It’s button, button, who’s got the 
button ? 

There are certain phases of Commission work which are being 
neglected. These should get priority. How can you get eleven men to 
agree where the emphasis should be placed? Of course, one of them is 
elected as a ‘‘front man.’’ He is called the Chairman. This is sheer 
euphemism. Fortunately the ‘‘honor’’ is passed around, every year, 
since, in reality, it is an invitation to frustration. If he is conscientious 
and if he is unlucky enough to take it on for a few years consecutively, 
the tax may be high on the nervous system. 

He is supposed to see to it that the work is done. Yet, at least four 
times a year he must give an accounting to those who selected him, and 
theoretically can be taken to task for not getting things done. 

This is an administrative montrosity, in my opinion; absolutely 
indefensible from an organizational point of view. To me it is amazing 
that it has been allowed to continue. A presiding officer is appropriate 
to a court but an administrative agency needs something more. 

This brings me to a discussion of the immediate complaints against 
the Commission. 

Boiled down, what are the gripes of the public and the industry! 
Delay. And what causes delay? Volume of work. And what causes 
volume of work? In part, it is the piecemeal approach to the solution 
of the industry problems—case by case—each case the same, yet distin- 
guished ; each case handled differently, even if the same. 

In essence, what they are saying is this: You sit back, let us sweat 
over our problems without meeting us half way. We try to solve them 
ourselves. After we have tried and after we have spent a lot of time 
and money you tell us we are wrong. Now couldn’t you have told us 
in the first instance how to do it right? And is a thing wrong, and 
should the result be different depending on the type of case and where 
the burden of proof falls? Isn’t that splitting hairs? 

They say further by way of example, why is it that when a rate is 
assailed and it is found to be disruptive or unlawful for any reason you 
can’t tell us then what the lawful rate would be? We have to guess 
again. The next time it may still be unlawful. You are the experts; 
yet you never take the initiative; you’re afraid to go out on a limb. 

They say why don’t you enunciate more rules of general applic 
ability. Why don’t you state your policy? Why do you play cat-and- 
mouse with us? Why do you treat everybody as an adversary? We are 
all interested in the same ends of promoting sound, efficient, and economl- 
eal transportation. We have to, to stay competitive. But the Commis- 
sion methods, approach and procedures harry us, exasperate us and 
waste our money and time. Why can’t you be affirmative instead of 
negative. Why con’t you teach instead of chastise. 
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Transportation men are notoriously hard headed realists. The suc- 
cessful administation of the 1940 Act must have the full cooperation of 
the transportation industry. We should take advantage of that offer. 
There is enough truth in this complaint to warrant a try. We should use 
Section 2(d) and Section 4 of the Administrative Procedure Act wher- 
ever possible and put their offer of cooperation to a test. 

The real source of trouble is that the Commission has developed too 
much along judicial lines and not enough along administrative lines. 
A court doesn’t look for matters to handle. It waits until a controversy 
arises and is brought before it. Then it decides who is right and who 
is wrong and stops there. 

An administrative agency is given a broad delegation of power and 
standards to follow and in effect is told to make it work—get the job 
done. 

The opportunity for a good job in this respect exists. There is no 
industry in the United States which is so thoroughly and completely 
organized as the transportation industry. Ready made advisory com- 
mittees are at hand. Every type and kind of carrier, as well as shippers’ 
groups, etc., are available to express the views required. There can be 
consultation, conference, discussion on an informal basis at any level. 
The statistics and studies not available could be obtained without undue 
delay, and with their cooperation. The Commission has not taken enough 
initiative in this respect. The structure of the Commission, the approach 
and processes remained exactly the same. 

Under the Transportation Act of 1940, the Commission was afforded 
the chance to formulate a program, policies, recommendations for guid- 
ance of the industry and the implementation of this as experts. The 
quasi-judicial adversary type of proceeding was no longer adequate in 
itself. To carry out this program it was no longer feasible to wait for 
matters to be brought to the Commission. It was necessary to take the 
initiative, to guide the industry and to declare policy. 

The present structure of the Commission makes it difficult to do this 
type of job. A diffuse organization without a responsible head can never 
serve an administrative purpose. Simple inertia can defeat action. 
Every individual Commissioner may feel the need for action along these 
lines, but collectively, it becomes a labored and laborious feat. There 
must be a responsible head charged with authority. Even the present 
Bureaus each operating without correlation, without guidance, cannot 
take the initiative. They can only guess at policy from previous deci- 
sions since there has not been enough definite declaration by the Com- 
mission of rules by which they can interpret policy. 

Well, then, in summary. What’s wrong with the Commission? 
Nothing that intelligent reorganization, the application of real adminis- 
trative principles and money enough to do the job won’t cure. 

Less than 2,100 people—including clerks and messengers—are per- 
forming one of the most vital and necessary services in the nation. The 
Commission has regulatory control over transportation facilities oper- 
ating over approximately 227,000 miles of railroads, 3,300,000 miles of 
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public roads, 150,000 miles of pipe lines, 27,000 miles of inland water. 
ways, plus domestic water transportation on the Great Lakes and in the 
intercoastal and coastwise trade. 

Yet the cost of a projected new bridge across the Potomac will he 
twice the last annual appropriation for the entire activities of the Inter. 
state Commerce Commission. Think of it! Where do the people get 
bigger bargain in Government? This doesn’t mean that the entire job 
is being done. There are many areas of important work which ar 
virtually untouched which eventually may cause serious problems for 
transportation. High volume and general prosperity has kept them 
obscure for the time being. 

There is something real to preserve in the continuation of the Com. 
mission with some changes. The confidence which it has won for high 
purpose, probity and integrity throughout the years stands like a rock 
of Gibraltar in a turbulent sea of shaken faith in public service. That 
is due chiefly to its non-political structure. Don’t ever lose that by hasty 
changes pushed by the expediency of the moment. Such changes may 
serve the strong in the beginning but will consume them in the end. 

The assets of the Commission far outstrip its liabilities. Notwith- 
standing inadequate replacements in recent years because of budgetary 
reasons, it has a staff of loyal, devoted, competent employees whose capa- 
cities can be utilized to better advantage. More frequent staff confer- 
ences, more stimulation to employee creative thinking and more reeog- 
nition to subordinates who demonstrate sound forward-looking capabili- 
ties—these can bring even better results. 


Transportation is vital, dynamic, aggressive. It represents move- 
ment, forward movement. Any agency which is a part of it must keep 
pace with it. It cannot be pedantic, monastic and insulated from the 
reality of every-day problems. Its sights must be high; it must give 
direction; it should help the way to progress. If it makes mistakes by 
staying ahead it may be forgiven; the mistake of staying behind is less 
likely to be pardoned. 
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Rate Procedure Under the Reed-Bulwinkle 
Act (Section 5a) 


By Roy V. Crate 
G. T. M., Allied Mills, Inc. 


Following the decision of the United States Supreme Court in the 
Trans-Missouri Case, decided March 22, 1897, and the failure of the 
Attorney General to act on the information supplied by the Commission 
in connection with the first Official Classification filed by the Eastern 
Railroads in 1899, it was the opinion of the transportation agencies and 
the shippers generally that the maintenance of the conference method of 
passing on rate proposals was legal. The shippers thoroughly supported 
this method of making rates by the transportation agencies as evidenced 
by the fact that in 1920 the National Industrial Traffic League sought 
to preserve the conference rate making method when suggesting changes 
in the procedure to the several railroad rate making bureaus. These 
steps led to a formal agreement between the Traffic Executives of the 
Eastern, Southern and Western Districts and the League setting up the 
procedures by which the rate making bureaus would dispose of the pro- 
posals brought before them either by the carriers themselves or by the 
shippers. 

The Federal Government, itself, sanctioned the conference method 
for joint consideration of rate matters during World War II as being 
necessary to the successful prosecution of the war. During 1941 various 
officials of the Anti-Trust Division of the Department of Justice ques- 
tioned the legality under the anti-trust laws of this method of making 
rates. As a result certain motor carriers were indicted at Denver under 
the criminal provisions of the anti-trust laws because of various actions, 
ineluding their participation in rate bureaus. In 1944 the Anti-Trust 
Division of the Department of Justice brought suit in the District Court 
of Nebraska against the Western Railroads, and a suit was also entered 
in the United States Supreme Court in the State of Georgia against the 
Eastern and Southern Railroads. These actions charged the railroads 
with violation of anti-trust laws, and the Nebraska suit also charged the 
railroads with alleged agreements relating to service. 

These actions of the Anti-Trust Division greatly concerned both the 
transportation agencies and the users of such agencies, and as a result 
of this concern the so-called Reed-Bulwinkle Bill was introduced in Con- 
gress and was enacted as the present Section 5a. 

Section 5a granted the transportation agencies immunity from the 
Sherman Anti-Trust Law under certain conditions, the most important 
of which are as follows: 


Speech before the Chicago Chapter of the Assn. of I. C. C. Practitioners, 
November, 1952. 
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1. That the agreement covering the procedures of the various rate 
making bureaus be approved by the Interstate Commerce Com. 
mission. 

2. That such agreements be in furtherance of the National Trans. 
portation policies. 

3. That such agreements retain for the individual members of such 
bureaus the free and unrestrained right to take independent 
action either before or after any determination arrived at through 
bureau procedure. 


Much could be said about thé efforts to obtain passage of Section 5a 
and the proceedings before the Interstate Commerce Commission in con- 
nection with the 41 applications that have been filed by the transporta- 
tion agencies covering their procedures; however, these matters are be- 
yond the scope of this article, which will be limited to the procedures 
now in effect in some of the important territories. 

The principal agreements filed with the Commission insofar as the 
railroads are concerned are: 

Eastern, Western, Southern, IFA, Southern Ports Foreign Freight 
and the Inter-Territorial. 

While there is considerable difference in detail, these agreements 
have a number of things in common. The agreements finally filed with 
the Commission by the railroad bureaus represent the results of con- 
siderable negotiations between the shippers as represented by the Na- 
tional Industrial Traffic League and the Traffic Executives of the major 
jurisdictions. On the whole, these negotiations were carried on by the 
carriers’ representatives in a spirit of wholehearted cooperation. There 
were some differences of opinion on what might be termed details, but 
on the whole the rail carriers showed a fine understanding of the ship- 
pers’ problems, and, as stated, a willingness to cooperate to the end that 
the shipper would be satisfied if not with the results of the procedures, 
at least with the procedures themselves. 

Under all the agreements a shipper may request a change in rates 
of either the chairman of the bureau having jurisdiction over the particu- 
lar rate or rates involved or a carrier member of that bureau. The pro- 
posed change is submitted to all members of the bureau; it is placed on 
the Public Docket by publication in the weekly Trarric BULLETIN 
at least 14 days prior to any action being taken. The shipper has the 
right to request public hearing, and if requested, it must be granted. 
The proposal must be disposed of by a majority vote of those members 
attending the meeting at which it is considered. The disposition of the 
subject must then be published in the weekly Trarric BULLETIN, 
and if the shipper is dissatisfied with the action taken by the particular 
committee handling the subject, he may in all cases ask for either; 
(1) reconsideration by the committee which originally handled the 
matter or (2) review by the Traffic Executive Committee of that asso- 
ciation. The provisions for review by the Traffic Executive Committee 
vary in the different territories. In the Western District there is no 
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right of appeal by the shipper to the entire Traffic Executive Committee 
of the Western District; however, if the shipper notifies the Chairman 
within 10 days after receipt of disposition advice, he will be granted a 
conference with the traffic executives of the interested member lines 
and publication will be withheld for a period of 30 days to afford the 
shipper opportunity for such conference. This provision was not accept- 
able to all shippers; however, the Western Lines procedures have been 
in operation since January 1, 1949, and there has been no complaint 
made to the railroads or to the National Industrial Traffic League in 
connection with this particular feature. The reason for the lack of ap- 
peal to the Traffic Executive Committee of the Western District is pri- 
marily that the Western District as now constituted consists of 9 
different rate making bureaus situated between the Mississippi River 
and the Pacific Coast and that relatively few of the rate proposals are 
common to all of the areas involved. 

Shippers have the unrestrained right of appeal to the traffic execu- 
tives in the Southern, Eastern and Illinois Freight Associations. There 
is no right of appeal from the actions of the General Committee of the 
Southern Ports Foreign Freight Association for the reason that there is 
no executive committee of that organization. The member lines of that 
organization serve the Gulf Ports and are situated in the Southern, 
Western and IFA territory. Therefore, to establish a right of appeal on 
matters handled by this committee would force the creation of an execu- 
tive committee from 3 different territories. Another factor involved in 
connection with the deliberations of the Southern Ports Foreign Freight 
Committee is that the meetings are normally attended by the foreign 
freight traffic managers of those lines. 

The agreement filed by the railroads for the handling of inter- 
territorial rates has not been approved by the Commission, but actually 
under the plan embodied in that agreement no final action is contem- 
plated by the committee handling inter-territorial rate matters. Subjects 
placed on the docket of that committee must go back to the jurisdictions 
involved, and the subject handled under the procedures of the individual 
jurisdictions; in other words, if rate adjustments involved rates from 
Western District to Official Territory, the inter-territorial committee 
would meet and make recommendations, which would then be taken back 
to the General Traffic Committee of the Official Territory Lines and to 
the freight traffic managers committees of the Western District. 

There is one important contrast between the procedures of the 
Western and Eastern rail carriers which should be noted. In the West- 
ern District the rate proposals involving the traffic moving within each 
sub-jurisdiction, such as the Western Trunk Line Committee and the 
Southwestern Freight Bureau, are handled by that Committee exclu- 
sively, and if the movements involve 2 of the sub-territories, the proposal 
is passed on by the sub-jurisdiction to which it is submitted and if ap- 
proved by them, submitted to the other sub-territory involved. If that 
sub-territory also approves, then the rates are published. However, 
there is a contrast in the Eastern Territory which consists of the General 
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Traffic Committee, the Freight Traffic Committee—New England Rail. 
roads, the Freight Traffic Committee—Trunk Line Territory Railroads, 
the Freight Traffic Committee—Central Territory Railroads. Rates 
therein, involving movement wholly within Central Territory, as an 
example, may at the request of one member road be placed on the docket 
of the General Traffic Committee—Eastern Railroads and determination 
made by that committee. All rate proposals involving movements be. 
tween the Eastern Territory and other territories must be placed on the 
General Freight Traffic Committee docket. This produces a situation 
where New England Railroads have a vote on movements wholly within 
the Central Territory. In addition to this, the voting in the General 
Traffic Committee is substantially different from that which prevails in 
any other committee in that a vote is taken separately by the Central 
Territory members, the Trunk Line Territory members and the New 
England Territory members, and the chairman of each of these juris. 
dictions then casts one vote in the General Traffic Committee. Objec. 
tions to this provision were raised in certain quarters, but the present 
method prevailed due principally to the fact that there were more men- 
ber lines in the Central Territory Committee than in both the Trunk 
Line and New England Territories and that under what might be termed 
the normal method, the Central Territory Lines could prevail on any 
subject handled by the General Traffic Committee. 

There are many other matters covered in detail by these agreements, 
such as re-docketing rate proposals that have been before the carriers 
for a period of one year without disposition, re-docketing rates published 
with an expiration date where the rates have been in effect for a period 
of more than 15 months, provisions for handling emergency matters by 
mail vote and short notice; and exceptions to the docketing procedures, 
such as rates filed in compliance with orders of the Interstate Commerce 
Commission, abandonment of freight stations, establishment of new in- 
dustries, ete. 


Motor Carriers 


While the shippers realize that the motor carriers were confronted 
with problems that differed materially from those faced by the rail 
carriers, it was anticipated that the differences of opinion existing be- 
tween the two groups could be reconciled ; however, except in a few cases 
this hope was not realized and, therefore, litigation before the Commis- 
sion in connection with the applications filed by the motor carriers was 
more extensive and has resulted in prolonged delay in the approval of 
a number of the motor carrier agreements. 

The first major motor carrier agreement approved by the Commis- 
sion was Section 5a Application No. 23 filed by the Middle Atlantic 
States Conference which covers approximately the same territory as the 
Eastern Trunk Line Rail Territory. The shippers contended that the 
common essentials of any conference rate making plan of the motor 
carriers are these: 
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. Desirable publicity in respect of all proposed changes in rates, 






which are not of minor nature. 
Opportunity to shippers (and others) to present requests for 
rate changes and obtain action thereon. 

Due notice and fair opportunity to present suggestions in sup- 
port of changes or objections thereto. 

Full hearing, or right of hearing, before the carrier representa- 
tives who will act upon any proposal. 

Final consideration and action by officials in responsible manage- 
ment of the carriers and not by paid staff officials of the rate 
conference or bureau. 

Notice of final action on any rate proposal and notice of taking 
individual or so-called independent action. 


With the exception of some questions of whether the corporations 
are permitted under the statute of the state under which they are in- 
corporated to carry out their announced intentions and the question of 
whether the bureau has the exclusive right to publish tariffs for all its 
members, the essential provisions of the motor carrier agreements were 
determined by the Commission in the Middle Atlantic States applica- 


any tion. Briefly those procedures provide: 
nts 1. Rate proposals may be filed with the Standing Rate Committee. 
lon 2. Public hearings will be held by that committee monthly. The 
hed dockets of subjects to be heard will be prepared not later than 
riod 15 days preceding the date of hearing and will be reproduced in 
: by the Trarric BULLETIN and TRANsPorT Topics 9 days prior to 
1res, the hearing. 
erce 3. Requests for hearing should be addressed to the secretary of the 
 in- Committee or advice may be expressed in writing. 

4. Disposition advice will be published in the Trarric BULLETIN 

and TRANSPORT TOPICS. 

5. Appeals from the actions of the Standing Rate Committee must 
nted be made within 10 days. , 
rail 6. Upon request, any party interested in an appeal will be accorded 
» be a hearing. 
anes 7. Decisions of the General Rate Committee will be by majority 
mis- vote of those present. 
was 8. Any member is accorded the free and unrestrained right to take 
al of independent action at any time, but no notice of independent 

action will be published in the Trarric BULLETIN or TRANSPORT 

mis- Topics. 
antic 9. Emergency proposals will be acted upon by the Standing Rate 
; the Committee within 15 days. Emergency proposals are defined as 
- the those made to meet rates of a competing carrier which have 
10tor been published within the past 45 days, rates to move traffic for 








national defense, and the rates published on the level heretofore 
recognized as being proper for the removal of a plant, factory 
or other establishment, and rates to meet matters of an extra- 
ordinary nature. 
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There have been further decisions by the Commission approving 
certain other motor carrier agreements, with modifications to conform 
to the general pattern of procedures which have been described in eon. 
nection with the Middle Atlantic Conference Agreement, and there haye 
been other decisions denying certain applications which conflicted with 
the statutory requirements for preserving full right of independent ae. 
tion or otherwise. 

Of particular present interest to those in Chicago territory, a pro. 
posed report recently has been issued by Examiner Rice recommending 
disapproval of Application No. 33 by Central States Motor Freight 
Bureau. This is for grounds which are rather fundamental and which 
were urged in opposition to the agreement by the National Industrial 
Traffic League and various shippers. But the true question is whether 
the agreement conforms to the national policy and fairly implements the 
work of the Commission or does it center such power in the motor carrier 
rate bureau that it cannot be said the individual carriers are free to 
act and are responsible for maintaining lawful rates. 

In 5a Docket No. 10, the Waterways Freight Bureau representing 
12 common carriers by water subject to provisions of the Interstate 
Commerce Commission Act filed an agreement with the Commission 
covering joint consideration of rates by the members of the Waterway 
Freight Bureau which was subsequently approved by the Commission. 
These carriers operate on the Mississippi and Ohio Rivers and their con- 
necting waterways. The method of procedure under this agreement and 
under Docket No. 8 filed by the Inland Waterway Freight Association 
contemplates : 


1. All proposals being considered by the Inland Waterway Carriers 
will be placed on the Public Docket and that the public will be 
notified by publication in the Trarric BULLETIN or other 
recognized traffic publications. 

2. Any interested party will have the right of hearing before the 
committee. 

3. Disposition advices will be published in the same manner as 
proposals. 

4. Recommendations of sub-committees of the committee are pub- 
lished as disposition advices so that interested parties may be 
aware of these recommendations and take such action as they 
think necessary. 

5. The Chairman is not permitted to ask for reconsideration of 
action taken by the committee. 

6. Any interested party has the right to place a proposal on the 
docket and notices of independent action are published in the 
TraFFic BULLETIN or other recognized traffic publication 
when the Chairman of the Bureau has received notice of such 
action. This provision is somewhat different than in the rail 
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agreements because it was represented to the League that in 
some instances independent action was taken by member water 
carriers without notice to the Chairman. 


Freight Forwarders 


Up to the present time the freight forwarders have not filed any 
procedures for approval of the Commission for the joint consideration 
of their rates and changes. Inasmuch as they are common carriers 
subject to the provisions of the Act, it is thought that eventually they 
will find it desirable to also protect their joint consideration of rates 
from the provision of the anti-trust laws. 





SUSPENSION AND FOURTH SECTION BOARDS—PROCEDURE 


The I. C. C. has adopted special rules governing procedure before 
the Board of Suspension and the Fourth Section Board, effective Decem- 
ber 1, 1952.7 

These rules provide, in substance, that— 

(1) The proceedings of these Boards shall be informal without 
transcription of any oral statements. Subpoenas will not be issued nor 
oaths administered. 

(2) Petitions for reconsideration of the suspension of tariffs and 
of any action of the Fourth Section Board may be filed within 30 days 
of the service of notice of such action, and otherwise will be governed 
by the General Rules of Practice. 

(3) When the Board of Suspension has declined to suspend a tariff 
or schedule, petitions for reconsideration may be filed not less than 
10 days before the effective date of the tariff or schedule, with tele- 
graphie (or equivalent) notice permitted; and answers may be filed at 
least 5 days before such effective date. 


1See Oct. 1952 Journal, Vol. XX, pp. 28-32. 













The Federal Railroad Equipment 
Recording Statute 


By DeForest BintLyou 


In the March, 1951, issue of this Journal, pp. 481-86, it was urged 
that there be enacted a federal statute permitting the filing with the 
ICC of documents pertaining to railroad equipment obligations and 
providing that upon such filing the documents be valid and enforceable 
against all persons and need not be otherwise filed, registered or recorded 
under the provisions of any other law.’ Bills to carry out that pro- 
posal were passed by Congress this year * and resulted in the enactment, 
on July 16, of Section 20c of the Interstate Commerce Act.’ 

Briefly, Section 20c provides that documents evidencing the mort- 
gage, lease, conditional sale or bailment of railroad equipment used or 
intended for use in interstate commerce may, when properly executed, 
be filed with the ICC. The statute provides that, from the time of filing, 
such document ‘‘shall constitute notice to and shall be valid and enforce- 
able against all persons including, without limitation, any purchaser 
from, or mortgagee, creditor, receiver, or trustee in bankruptcy of, the 
mortgagor, buyer, lessee or bailee of the equipment covered thereby”; 
such document ‘‘need not be otherwise filed, deposited, registered or 
recorded under the provisions of any other law’’ of the United States 
or any State, territory or district thereof. 

Section 20c provided for the adoption of regulations by the ICC 
and they were adopted on July 28.4 They provided for the filing with 
the ICC of the documents described in 20ce provided they are acknowl- 
edged in a form authorized by the law of the State of execution for the 
acknowledgement of deeds of land, or in the form set forth in the regu- 
lations, and are accompanied by the required recordation fee. They also 
prescribe that documents offered for recordation shall be accompanied 
by a letter of transmittal setting forth various items of prescribed in- 
formation. The regulations adopted July 28 were amended August 25° 
to reduce the recording fee to $50 per document (except for assignments, 
supplements or amendments where the fee is to be $10). The regula- 


Member of the New York Bar, A. B., Columbia 1942; LL.B., 1946; LL.M. 
Harvard, 1949. 

1 Billyou, Federal Railroad Equipment Legislation, 18 I. C. C. Pract. J. 48! 
(1951), reprinted from 64 Harv. L. Rev. 608 (1951). 

2H. R. 7409, 7802, 7808, S. 3161, S. Rep. 1676 on S. 3161, (all 82d Cong. 2d Sess.). 
See Daily Cong. Rec. at 9189 (S. 3161 passes Senate without amendment), 9511 (S. 
3161 passes House with amendment) and 9591 (House amendment to S. 3161 agreed 
to by Senate), july 3-5, 1952. 

3 Pub. L. 556, 66 Stat. 724, 82d Cong. 2d Sess. (1952); 49 U. S. C. 20c. 

417 Fed. Reg. 7093 (1952). 

517 Fed. Reg. 7903 (1952). 

6 The regulations adopted July 28, 1952, provided for a recordation fee of $50 
per million dollars, or = thereof, of indebtedness represented by the document 
to be recorded. Since Section 20c did not expressly provide for the establishment 
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tions were again amended October 87 to remove any doubt that Section 
0c was available for the recordation of documents pertaining to security 
interests in railroad equipment used or intended for use in interstate 
ecommerce, regardless of whether an operating railroad was a party 
to the document.® 

Thus, by enacting 20c Congress has, in fewer than 350 words, em- 
powered the railroads to create equipment obligations without comply- 
ing with the recording requirements of numerous state statutes which, 
since the 1880’s, had developed in bewildering diversity. The fact that 
the Canadian Parliament enacted such a statute in 1907 may indicate 
that Section 20c was long overdue.’® 


of a recordation fee by the ICC, the establishment of any fee must have been 
predicated on Title V of the Independent Offices Appropriation Act, 1952, which 
provides : 


“It is the sense of the Congress that any work, service, publication, report, 
document, benefit, privilege, authority, use, franchise, license, permit, certificate, 
registration, or similar thing of value or utility performed, furnished, provided, 
granted, prepared, or issued by any Federal agency . . . to or for any 
person . . . Shall be self-sustaining to the full extent possible, and the head 
of each Federal agency is authorized by regulation . . . to prescribe therefor 
such fee, charge, or price, if any, as he shall determine, in case none exists, or 
redetermine, in case of an existing one, to be fair and equitable . . . Inde- 
ony Offices Appropriation Act, 1952, Title V, Pub. L. 137, 82d Cong. Ist Sess. 
(1952). 


In view of the fact that the filing fee in any one instance would be based solely 
on the +k amount of indebtedness, and had no relationship to the expense 
incurred by the ICC in pertorung the ministerial act of recording, it is doubtful 
that the original fee of $50 per million dollars could have been upheld on the basis 
of Title V of that Act. 

Curiously enough, the action of the ICC appears to have been the first utilization 
of Title V by any administrative agency. In January, 1952, the SEC proone. 
on the basis of Title V, to increase certain fees and charges and to establish some 
new ones. That resulted in a rather extensive study by the SEC of its proposed 
fees and charges, as well as the whole question of the propriety of the imposition 
by administrative agencies of fees and charges upon persons being regulated. See 
Securities Act Release 3433, January 31, 1952 and Statement of Chairman Donald 
C Cook, March 14, 1952. he SEC has not yet taken final action on that fee 
question. 

717 Fed. Reg. 9143 (1952). 

8Despite the fact that Section 20c states that documents “evidencing the 
mortgage, lease, conditional sale, or bailment of railroad cars, locomotives, or other 
tolling stock, used or intended for use in interstate commerce . . . may be 
fled with the Commission,” the regulation issued on July 28, 1952, contained some 
intimations that the statute was available only for the filing of documents to which 
arailroad was a party. In August, 1952, Waren Petroleum Corporation, an oil 
company that operated tank cars in interstate commerce, tendered a lease to the 
ICC for filing under 20c. The Commission hesitated about admitting the documents 
for filing and publicly requested the views of interested parties. Letter, dated 
September 10, 1952, of G. W. Laird, Acting Secretary of ICC, to James E. Allison, 

ident, Warren Petroleum Corporation. Such views were obtained and on 
October 8, 1952, the regulations were amended to omit the intimations that the 
statute was available only for the filing of documents to which a railroad operating 
‘company was a party. 

oe cit. supra note | at 611-3. 

10Canadian Railway Act, Can. Rev. Stat. c. 170. § 146 (1927). 
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MR. EDWARD F. LACEY RETIRES FROM NIT LEAGUE 


Nearly four hundred friends of Mr. Edward F. Lacey attended , 
dinner at the Biltmore Hotel, New York City, in his honor, on the eyep. 
ing of November 20th. The following day, Mr. Lacey retired as Bxegy. 
tive Secretary of the NIT League after having served in that capacity 
since November 18, 1935. He became affiliated with the League 
January 15, 1916 as Assistant Secretary. 

Mr. Lacey was the recipient of a number of gifts, among which 
were several albums containing the business cards from almost one 
thousand friends and business associates. His many friends wish him 
much happiness in the years to come. 





MR, LESTER J. DORR APPOINTED EXECUTIVE SECRETARY OF THE NIT LEAGUE 


On November 21st, Mr. Lester J. Dorr was appointed as Executive 
Secretary of the National Industrial Traffic League to succeed Mr, 
Edward F. Lacey, who retired after thirty-six years’ service with that 
Association. Mr. Dorr has been prominent in traffic work since 192% 
when he joined the traffic department of the Delaware & Hudson Rail- 
road at Albany, N. Y. Prior to his affiliation with the NIT League, 
he was Executive Secretary and Traffic Commissioner of the Corn Ex- 
change, Buffalo, N. Y. 





MR. ANDREW H. BROWN ELECTED PRESIDENT OF THE NIT LEAGUE 


At its meeting in New York City on November 20th, Mr. Andrew 
H. Brown, Transportation Commissioner of the Cleveland Chamber of 
Commerce, better known to his friends as ‘‘Andy,’’ was elected Presi- 
dent of the NIT League. 





LIFE’S RECORDS CLOSED 
By Epwarp H. DeGroot, Jr. 
Chairman, Memorial Committee 


Charles H. Bates, Attorney-at-Law, 527 Mills Building Washington 
6, D. C. (11-20-52). 


Henry P. Goldstein, Attorney-at-Law, 1407 Broadway, New York 18, 
N. Y. (8-31-52). 


Robert K. Hunter, Legal Examiner, Public Utilities Commission, 
State Bldg., Civie Center, San Francisco 2, Calif. (11-17-52). 


Archibald 8. Murray, 1730 Canal Bank Bldg., New Orleans 12, La. 
(10-2-52). 


J. V. Norman, Attorney-at-Law, Kentucky Home Life Building, 
Louisville 2, Kentucky. (11-17-52). 
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TiTLE 49—TRANSPORTATION 
CuapTeR I—INTERSTATE COMMERCE COMMISSION 
SuscHaPTER A—GENERAL RULES AND REGULATIONS 
Part |—GENERAL RULES OF PRACTICE 


At a General Session of the INTERsTaTE CoMMERCE CoMMISSION held at 
its office in Washington, D. C., on the 28th day of November, A. D. 
1952. 


There being under consideration Rule 5 (j) and (k), Rule 45 (b), 
Rule 46 (b), and Rule 53 (b) of the General Rules of Practice (§§ 1.5 
(j), (k), 1.45 (b), 1.46 (b)), 1.53 (b): 

It is ordered, that the General Rules of Practice be amended as 
follows : 

1. Delete the words ‘‘formal-complaint’’ from the phrase ‘‘formal- 
complaint proceedings’’ wherever such words occur in paragraphs (j) 
and (k) of § 1.5 Definitions. As amended these paragraphs will read: 


§ 1.5 Definitions. * * * 

(j) The term ‘‘shortened procedure’’ means the procedure 
specified in § 1.44 and rules therein mentioned. Such rules 
provide, upon written consent of the parties, and upon the Commis- 
sion’s initiative or its approval of a request therefor made prior 
to hearing by any party, for the filing and serving of pleadings in 
proceedings with a view to avoiding an oral hearing. 

(k) The term ‘‘modified procedure’’ means the procedure speci- 
fied in §§ 1.45 to 1.54, inclusive, which rules provide for the filing 
and serving of pleadings in proceedings with a view to limiting the 
matters upon which subsequent oral evidence, if any, will be intro- 
duced. 


2. Add the following sentence at the end of paragraph (b) of 
§ 145 Modified procedure; how initiated: 


As used in §§ 1.49, 1.51, and 1.53 (a), the term ‘‘complainant’’ 
shall comprehend the term ‘‘respondent’’ or ‘‘applicant,’’ and the 
term ‘‘defendant’’ shall include the term ‘‘protestant,’’ according 
as procedure under §§ 1.45 to 1.54, inclusive, may be ordered in a 
particular proceeding. 


As amended this paragraph will read: 


§ 1.45 Modified procedure; how initiated. * * * 

(b) Order directing modified procedure. An order directing 
modified procedure will list the names and addresses of the persons 
who at that time are parties to the proceeding, and direct that they 
comply with the modified-procedure rules. As used in §§ 1.49, 
1.51, and 1.53 (a) the term ‘‘complainant’’ shall comprehend the 
term ‘‘respondent’’ or ‘‘applicant,’’ and the term ‘‘defendant’’ 
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shall include the term ‘‘protestant,’’ according as procedure under 
§§ 1.45 to 1.54, inclusive, may be ordered in a particular proceeding 


3. Delete the word ‘‘complaint’’ wherever it occurs in paragraph 
(b) of § 1.46 Modified procedure ; effect of order and paragraph (b) of 
§ 1.53 Modified procedure; hearings, and substitute in lieu thereof the 
word ‘‘proceeding.’’ As amended, these paragraphs will read: 


§ 1.46 Modified procedure; effect of order * * * 

(b) Default where failure to comply. If within any time period 
provided in the modified-procedure rules a party fails to file a 
pleading required by those rules, or otherwise fails to comply there. 
with, such party shall be deemed to be in default and to have waived 
any further hearing. Thereafter the proceeding may be disposed 
of without further notice to the defaulting party, and without other 
formal proceedings as to such party. 


§ 1.53 Modified procedure; hearings * * * 

(b) Hearing issues limited. The order setting the proceeding 
for oral hearing, if hearing is deemed necessary, will specify the 
matters upon which the parties are not in agreement and respecting 
which oral evidence is to be introduced. 


Notice of this order shall be given to the general public by depositing 
a copy thereof in the office of the Secretary of the Commission, Wash- 
ington, D. C., and by filing a copy with the Director, Division of the 
Federal Register. 

[Sees. 12, 17, 24 Stat. 383, as amended, 385, as amended, 49 Stat. 
546, as amended, 548, as amended, sec. 201, 54 Stat. 933, see. 1, 56 Stat. 
285; 49 U. S. C. 12, 17, 304, 305, 904, 1003]. 

By the Commission. 


GerorcE W. Latrp 
Acting Secretary 





Rail Transportation 


By Joun F. Doneuan, Editor 


FORMAL MATTERS 
Parmelee Transportation Company Status 


In Docket 30940—Status of Parmelee Transportation Company, 
Chicago, Ill., Examiner G. B. Vandiver has recommended that the I. C. C. 
fnd that the inter-station transfer service performed by the Parmelee 
Company is subject to regulation in the same manner as like transpor- 
tation when performed by a railroad, but that the respondent be found 
not to be a carrier as defined in Part I of the Interstate Commerce Act. 
He also recommended that the investigation proceeding be discontinued. 





South Buffalo Terminal Allowance 


In Ex Parte 104—Part Il1—Terminal Services, South Buffalo Rail- 
way Terminal Allowance, the I. C. C. has held that the respondents 
switching charge does not include services beyond points of interchange 
deseribed in the record at plants of the Bethlehem Steel Company lo- 
cated within the Buffalo, New York, switching district and that the 
performance of such services by the respondent beyond those tracks 
without additional charges is a violation of Section 6(7) of the Inter- 
sate Commerce Act. 

Commissioner Johnson wrote a separate concurring opinion in which 
Commissioners Patterson and Knudson joined. Commissioner Mitchell 
wote a dissenting opinion in which Commissioners Alldredge and 
Mahaffie joined. Commissioners Elliott and Arpaia did not participate 
in the disposition of the proceeding. 





Ex Parte 104—Part I1—Terminal Services 


In Ex Parte 104—Part I]—Terminal Services, Division 3 in its 
Ninety-Third Supplemental Report, has held that switching services per- 
fomed by the New York Central Railroad Company at the Bay Ridge, 
Qhio plant of the Medusa Portland Cement Company beyond certain 
tracks, described in the record, without charge in addition to line-haul 
rates, is in violation of Section 6 (7) of the Interstate Commerce Act. 

Division 3 of the I. C. C. has also issued its Ninety-Fourth Supple- 
nental Report, finding that the New York Central Railroad Company’s 
ibligation under their interstate line-haul rates does not extend beyond 
he present points of interchange at the Toledo Plant of Kelly Island 
lime and Transport Company, and payment of an allowance to the in- 
iustry for services beyond such points is unlawful. 
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In the case dealing with the Etna Works of the National Supp) 
Company, Spang-Chalfant Division, petitions for further hearing anj 
reconsideration have been denied. 





AB Brake Order 


In Docket 13528—AB Brake Case, the I. C. C., by Commissione 
Patterson, has issued the following order, under date of November 18 
1952: 

Upon consideration of request on behalf of respondents for an 
extension of time beyond December 31, 1952, within which to equip 
interchange cars used in freight service with power brakes and appli- 
ances as required by the order heretofore entered herein on September 
21, 1945, as amended, and good cause appearing therefor: 

It is ordered, That the order heretofore entered on September 21, 
1945, as amended, requiring respondents to install power brakes and 
appliances on their cars used in interchange freight service on or before 
December 31, 1952, be, and it is hereby, further amended so as— 

To require that all such interchange cars be so equipped on or 
before June 30, 1953, except as indicated hereinafter: 

To prohibit the movement by any respondent after June 30, 1953, 
of any car in interchange service, other than tank cars (including the 
ears of private car-line companies) not so equipped except that such 
cars may be so moved prior to October 1, 1953, if routed to owner and 

To prohibit the movement by respondents after October 1, 1953, 
of any tank car in interchange service (including the tank cars of 
private car-line companies) not so equipped except that such tank cars 
may be so moved prior to January 1, 1954, if routed to owner. 

It is further ordered, That the term ‘‘interchange service’’ means 
the movement of any car that is engaged in freight service, irrespective 
of ownership, that is interchanged between or among two or more re- 
spondent railroads. 





Omaha, Lincoln & Beatrice Applications 


Division 4 of the I. C. C. has authorized the Omaha, Lincoln and 
Beatrice Railway Company to abandon a portion of its line of railroad 
known as Switch Spur, approximately 3 miles in length, in the City of 
Lincoln, Nebraska, and to construct an extension of its line of railroad 
approximately 400 feet in the City of Lincoln, Nebraska. Division 4 has 
also approved the acquisition of the Omaha, Lincoln and Beatrice Rail- 
way Company by lease from the Chicago, Rock Island & Pacific Railroad 
Company a line of railroad, in Lincoln, Nebraska, approximately 18 
miles in length. 
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Norfolk Southern Abandonment 


In F. D. 17271—Norfolk Southern Railway Company Abandonment, 
the I. C. C. has revoked and cancelled a certificate and order of Division 
4 dated April 24, 1952, which authorized abandonment by the Norfolk 
Southern Railway Company of the portion of its Ellerbe Branch between 
Plain View and Ellerbe in Richmond County, North Carolina. 

Commissioners Lee, Johnson, Mitchell, Knudson and Elliott dis- 
sented. 





Division 4 of the Commission has authorized abandonments in the 
following instances : 


Atlantic Coast Line 


The Atlantic Coast Line Railroad Company—to abandon a branch 
line of railroad extending from Washington to Vandemere, a distance 
of approximately 39.56 miles, in Beaufort and Pamlico Counties, N. C. 





Minneapolis & St. L. Ry. 


The Minneapolis & St. Louis Railway Company—to abandon a por- 
tion of a branch line of railroad between Roland and Story City, ap- 
proximately 5.19 miles in length, in Story County, Iowa. 





Great Northern 


The Great Northern Railway Company—to abandon a portion of 
its branch line extending from Kila to Hubbard, approximately 20.18 
niles in length, in Flathead County, Montana. 





Iinois Terminal Railroad 


The Illinois Terminal Railroad Company—to abandon a portion of 
its line of railroad between Granite City and Wood River, Ill, approxi- 
mately 12.72 miles in length. 

Examiner Lucian Jordan has recommended that Division 4 of the 
I.C. C. authorize abandonment by the Illinois Terminal Railroad Com- 
pany of a line of railroad, between Forsyth and Mackinaw Junction, 
approximately 59.64 miles in length, in Macon, DeWitt, McLean and 
Tazewell Counties, Ill. 
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FINANCE MATTERS 
Alleghany Corporation Securities 


Division 4 of the I. C. C. has granted the Alleghany Corporation 
authority to issue (a) in exchange for up to 100,000 shares of the appli. 
cant’s outstanding cumulative 544 percent preferred stock, series A 
of the par value of $100 a share, on the basis set forth herein (F, D, 
17937), not exceeding $10,000,000 of 5-percent sinking fund debentures, 
series A, due November 1, 1962, and warrants entitling the holders to 
subscribe for and purchase not exceeding 2,000,000 shares of common 
stock of the par value of $1 a share upon the exercise of the common 
stock subscription warrants, to be sold at $3.75 a share and the proceeds 
used for proper corporate purposes. 





South Western Railroad Acquisition 


Examiner Paul C. Albus has recommended acquisition of the South 
Western Railroad Company by the Central of Georgia Railway Company 
through the purchase of a majority of the South Western’s capital stock. 





Missouri Pacific Reorganization 


In F. D. 9918—Missouri Pacific Railroad Company Reorganization, 
the I. C. C., in a Sixth Supplemental Report dated November 17, 1952, 
has found that it should report to the United States District Court, 
Eastern Division, Eastern Judicial District of Missouri, that certain 
changes, facts and developments have occurred since the approval by 
the Commission on December 29, 1949, of a modified plan of reorgani- 
zation for the Missouri Pacific Railroad Company, and others, which 
were not provided for in the plan, and which make it necessary for it 
to re-examine and, if necessary, to revise such plan. The Commission’s 
plan differs somewhat from the recommendations made by members of 
the staff of its Bureau of Finance. In its conclusions, the Commission 
said: 

‘*We conclude and find that the increased earning power of the 
Missouri Pacific Railroad Company and of the International-Great 
Northern Railroad Company in dollars and the increased value of their 
investments, as a result of the Korean War and the national defense 
mobilization program, and the present apparent necessity of maintain- 
ing the national defense after the completion of its rebuilding, together 
with the stated executive and legislative recognition of the need for 
measures to stabilize the national economy and the adoption of laws to 
that end, constitute developments which have occurred since approval 
of the plan of reorganization for the debtors, which were not provided 
for in such plan, and which make it necessary for us to re-examine and 
reconsider such plan pursuant to the provisions of section 208(b), title 
II, U. 8. Code, and, if necessary, to modify it in order that, if consum- 
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mated, it may be fair and equitable and in the public interest and com- 
patible with the provisions of section 208 of U. S. Code, Title II, and 
Section 77 of the Bankruptcy Act.’’ 





1. C. C. PROCEDURE 
Uniform System of Accounts 


The I. C. C. has made public the ‘‘Uniform System of Accounts 
for Railroad Companies,’’ issue of 1952, in codified form, effective on 
October 1. The issue represents the accounting regulations as they 
were in force on and after January 1, 1952. The Commission has sent 
acopy of the 1952 issue to each individual railroad but additional copies 
ean be obtained from the Superintendent of Documents, U. S. Govern- 
ment Printing Office, Washington 25, D. C., for 35 cents each. 





Contracts for Repairs or Rebuilding Equipment 


The Commission has issued an order dated October 6, 1952, vacating 
its order of July 6, 1925, which required all Class I steam railroads to 
file copies of contracts or agreements entered into respecting repairs or 
rebuilding of equipment in construction or repair shops other than 
their own. 





LABOR MATTERS 
Establishment of Yard Service 


In Award No. 15736 issued by the First Division of the NRAB with 
Referee Livingston Smith, the Board has denied a request of the BLE 
that service now being performed by so-called ‘‘Local’’ on the North- 
western Pacific Railroad, at certain points in California, be assigned as 
yard service and under yard rules. In denying the claim, it is said that: 


‘“‘A sustaining award would have the effect of ordering the estab- 
lishment of yard service. It is not the purpose of this Board to 
act on a subject that is purely a function or prerogative of man- 
agement.’’ 





Changes in Home Terminals 


In Award 15737, with Referee Livingston Smith, the First Division 
of the NRAB has held that a change in home terminals amounts to a 
change in working conditions of crew members affected thereby, and 
points out that in Award 13597 the Board held that such action was 
without prior negotiation and mutual agreement and improper. 
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Canadian Railroad Wages—Freight Rates 


The Canadian railroads have agreed to a conciliation board's 
recommendation for wage increases for some 144,000 non-operating em. 
ployees, and immediately applied for a 9 percent increase in freight 
rates to offset the additional costs. A majority of the conciliation board 
recommended an increase of 16.05 cents an hour for the non-operating 
employees. The wage increases are estimated to cost $52,754,000 an. 
nually, and the 9 percent increase in freight rates is estimated to pro- 
duce $42,173,000 annually. The employees, however, rejected the recom. 
mended increase as being insufficient. 





Effect of Union Shop on NYC Employees 


The New York Central System recently announced that it had to 
fire 426 employees because they refused to join a union. The railroad 
also said that 130 of its employees had quit their jobs rather than join 
a union. These job losses were due to the Union Shop Agreement with 
the Non-Operating Unions which was signed by the New York Central, 

This is what Emergency Board No. 98, which recommended the 
Union Shop Agreement, said in its report: 


‘*Based on the most complete and competent figures which show 
the experience on representative carriers with broad and varied 
classes of employes, it appears that the compulsion to join a union 
has presented difficulties leading typically to the termination of 
employment by about one-tenth of one per cent of the Employes. 
This is far less than the fears expressed by the Carriers would lead 
one to expect. It is true, of course, that it is exceedingly unfortu- 
nate if even a single person loses his job because of the union shop. 
On the other hand, the percentage of losses due to the change gener- 
ally has been relatively insignificant and the impact on the work 
force as a whole has been negligible. The experience to date sug- 
gests that compulsory union membership on the railroads does net 
arouse among the employes more violently unfavorable reactions 
than are encountered in other industries, and that it is not likely 
that it would do undue violence to the employes on the Carriers in 
terms of jobs vacated or lost.’’ 





First Division NRAB—Dissents in Discipline Cases 


The First Division of the NRAB has taken formal action whereby 
dissenting and supporting opinions filed in discipline and disability cases 
will hereafter be published and made a part of the awards to which 
such opinions pertain. 
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RATE BUREAUS 


Reed Bulwinkle Act—Agreements 


In Section 5a Application 33—Central States Motor Common Car- 
rier Agreement, Examiner Claude A. Rice has recommended that the 
application of the Central States Motor Freight Bureau, Inc. be dis- 
missed because the application, as submitted, is contrary to the pro- 
visions of the Reed Bulwinkle Act. 

In his proposed report Examiner Rice said, in part: 

“Tf the applicant Bureau can persuade the Commission to approve 
the agreements which it has made with rate bureaus in Central States 
Territory, and in addition authorize it to make interterritorial rate- 
making agreements with rate-publishing bureaus in other areas, each of 
the several bureaus to act as its agent as proposed, it appears that the 
applicant Bureau will be well on the way toward monopoly control of 
all conference rate-fixing activities affecting charges for transportation 
of freight by motor common carriers between points in Central States 
Territory, and also between points in that territory and points in other 
areas throughout the United States. 

‘This is the second application that has been filed by the applicant 
Bureau. The first was dismissed in July 1950, more than two years ago. 
The record now available warrants the conclusion that it will require 
some very potent persuasion to induce the 50 governing directors of the 
Bureau to eliminate, from their By-Law regulations, the objectionable 
features herein discussed, and to bring those regulations into conformity 
with the applicable statutory provisions. It looks like a job for the 
United States Department of Justice.’’ 

In Section 5a Application No. 35—Oil Field Haulers Association, 
Inc.—Agreement, Examiner Paul F. Sullivan has recommended that the 
agreement be approved if certain recommended modifications are adopted 
so as to make it harmonize with the national transportation policy. 


STATISTICS 
Passenger Traffic Statistics 


The Bureau of Transport Economics and Statistics of the I. C. C. 
has issued Statement No. M-250 showing passenger traffic statistics of 
Class I steam railways, other than commutation, for the eight months 
ended with August 1952 as compared with the same period of 1951. 

Passenger revenue for passengers carried in coaches increased 8.3 
pereent and for passengers carried in parlor and sleeping cars it de- 
creased 2 percent in the first eight months of 1952 as compared with the 
first eight months of 1951. 

__ The number of revenue passengers carried in coaches during the first 
eight months of 1952 increased 0.2 percent over the number carried in 
1951, while the number of revenue passengers carried in parlor and 
sleeping cars decreased 7.4 percent during the first eight months of 
1952 as compared with the first eight months of 1951. 
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New Locomotive Installations 


Class I railroads put 2,096 new locomotives, or 2,667 power units 
in service in the first ten months of 1952. In the same period in 1951, 
they installed 2,135 new locomotives or 2,929 power units. 

Of the total number installed so far this year, 2,080 were Diesel and 
consisted of 2,650 power units. The remaining locomotives included 
15 steam and one electric. In the first ten months of 1951 there were 
2,117 Diesels, consisting of 2,909 power units, put in service. In addi. 
tion, 16 steam and 2 electric locomotives were installed in that period 
last year. 

New locomotives installed in October this year totaled 203, of which 
all were Diesel except for two steam. In October last year 279 locomo. 
tives were put in service, all being Diesel except for two steam. The 
201 Diesel locomotives installed in October this year consisted of 248 
power units, while the 277 Diesel locomotives installed in October a 
year ago consisted of 354 units. 

Class I railroads had 883 new locomotives on order on November 1, 
1952. These included 845 Diesel and 19 gas turbine. The remaining 19 
locomotives were steam. Class I railroads on November 1 last year had 
1,742 new locomotives on order. These included 1,709 Diesel and ten 
gas-turbine. In addition, they had 21 steam and two electric locomotives 
on order on November 1 last year . 





Railway Employment 


Class I railroads, excluding switching and terminal companies, had 
1,248,178 employees at the middle of the month of October 1952, a de- 
crease of 1.81% as compared with the middle of October 1, 1951 and an 
increase of 0.3% as compared with the middle of September 1952. Rail- 


way employment at the middle of October 1952 was 118.3 of the 1935- 
1939 average. 





Revenue Freight Loadings 


Loading of revenue freight for the week ended November 15, 1952, 
totaled 828,723 cars. This was an increase of 14,465 cars, or 1.8 percent 
above the corresponding week in 1951, but a decrease of 8,735 cars or 
one percent below the corresponding week in 1950. 

Loading of revenue freight for the week ended November 15, de- 
creased 475 cars or one-tenth of one percent below the preceding week. 

Coal loading amounted to 152,873 cars, a decrease of 14,854 cars 
below the corresponding week a year ago, but an increase of 6,058 cars 
above the preceding week this year. 










DECEMBER, 1952 































New Freight Car Deliveries 


A slight increase in the amount of steel available for October pro- 
duction enabled deliveries of new domestic freight cars to rise to 5,437 
for the month, as compared with the low September figure of 3,762. 
In October of 1951 deliveries amounted to 10,082 cars. New freight 
ears ordered in October totaled 1,423. The backlog of freight cars on 
order as of November 1 was 90,708. 










Railroad Net Income 


Estimated net income for 131 Class I railroads in September 1952, 


como- @ after interest and rentals, amounted to $95,000,000 compared with 

The § $53,000,000 in the same month in 1951, according to reports filed by the 
f 248 BF carriers with the Bureau of Railway Economies of the AAR. Net in- 
ber 2 @ come, for the first nine months of 1952, after interest and rentals, was 


estimated at $502,000,000 compared with a net income of $391,000,000 
in the corresponding period of 1951. 


ng 19 In the twelve months ended September 30, 1952, the rate of return 
r had @§ averaged 4.25 percent, compared with a rate of return of 3.78 percent 
d ten & for the twelve months ended September 30, 1951. Rate of return, calcu- 
otives 


lated on earnings before interest and rentals, is based on the value of 
road and equipment as shown by the books of the railways, including 
materials, supplies and cash, less accrued depreciation. 

Total operating revenues in the first nine months of 1952 amounted 
to $7,753,138,898 compared with $7,620,559,529 in the same period of 
1951, an increase of 1.7 percent. Operating expenses in the first nine 
nonths of 1952 amounted to $5,972,924,562 compared with $6,003,270,343 
in the corresponding period of 1951, or a decrease of 0.5 percent. 

Twenty Class I railroads failed to earn interest and rentals in the 
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nd an first nine months of 1952, of which eleven were in the Eastern District, 
Log two in the Southern Region, and seven in the Western District. 
- 
Steam Railway Accidents 
The Bureau of Transport Economies and Statistics of the I. C. C. 

has issued a preliminary summary of steam railway accidents for the 
, 1952, Ff first nine months of 1952. 
ercent During the first nine months of 1952 there were 9 passengers killed 
ars or § and 1483 passengers injured in train and train service accidents as 

compared with 113 killed and 2,526 injured in such accidents during 
5, de- the first 9 months of 1951. During the first 9 months of 1952 there were 
week. 9 259 employees killed and 14,985 employees injured while on duty as 
4 cars § wmpared with 270 killed and 17,204 injured while on duty during the 
8 cars § first 9 months of 1951. 
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Oil Pipe Line Companies—Statistics 


The Bureau of Transport Economics and Statistics of the I. ¢, ¢, 
has issued Statement Q-600, showing transportation revenue and trafie 
of large oil pipe line companies for the third quarter of 1952 as com. 
pared with the third quarter of 1951. 

Transportation revenue for the third quarter of 1952 amounted ty 
$138,596,774 as compared with $123,491,917 in the third quarter of 
1951, an increase of 12.2 percent. The number of barrels of oil origi. 
nated on line and received from connections during the third quarter 


of 1952 was 848,586,905 as compared with 800,120,659 in the third 
quarter of 1951. 





PERSONNEL MATTERS 
Judge R. V. Fletcher to Retire 


Judge R. V. Fletcher, former General Counsel and Vice President 
of the Association of American Railroads and more recently Special 


Counsel for that Association, has announced that he will retire on De- 
cember 31, 1952. 





AAR Board of Directors 


Members of the AAR have voted to increase the Board of Directors 
of that organization from 18 to 21 members, by the addition of 1 addi- 
tional member from each of the 3 regions. 

The present officers of the AAR were re-elected by the Board of 
Directors following the annual meeting of the Members of that Asso- 
ciation in New York on November 21. 





William E. Hayghe’s Successor Appointed 


Frank L. Barton, who has been Special Assistant to the Secretary 
of Commerce, has been appointed to succeed William E. Hayghe as Di- 
rector, Traffic Management Division, Federal Supply Service, General 
Services Administration. Mr. Barton has been an economist in charge 
of rates and transportation problems in the Bureau of the Budget and 
the Department of Justice. While on loan from the Bureau of the 
Budget to the Postmaster General he served as Director of the Office 
of Railway Mail Pay Adjustment. 
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DEFENSE TRANSPORT ADMINISTRATION 
DTA Urges Employment of Women in Transportation 


With the view of stimulating further employment of women in 
transportation industries under the jurisdiction of the Defense Trans- 
port Administration, the DTA on November 24 announced publication 
of DTA Special Manpower Study No. 8. Purpose of the study, ex- 
plained Samuel L. Newman, Director of DTA’s Manpower Division, is 
to examine the record of women already working and to point the way 
toward further utilization of women in DTA industries. Those indus- 
tries embrace the fields of rail and highway transportation, inland water 
transportation, warehousing and storage, and port utilization. 

“A quick look at the records makes it evident that women have 
demonstrated their ability to handle numerous jobs in DTA industries,’’ 
continued Mr. Newman. ‘‘When we realize that some 17 million women 
between the ages of 35 and 65 are able to be employed, it is easy to see 
why we dare not overlook this tremendous potential labor pool.’’ 

The report pointed out that ‘‘railroading used to be considered 
exclusively a man’s job,’’ but since the beginning of the present century 
women have been employed by the rail carriers in greater numbers. On 
the basis of reports received by the Railroad Retirement Board in 1949, 
the study continued, there were at that time 110,000 women railway em- 
ployees, of whom 85,400 were employed by Class I railroads and 24,600 
by Class 2, 3 and switching and terminal rail lines. 

DTA said the first record of a woman being employed by a railroad 
was in 1855. In those early years her job was to scrub the railroad cars 
at the end of their runs. The first woman to hold a white collar job 
was reported in 1875 when May W. Mellor was employed as a railway 
telegrapher. ODT records show that at the time of World War II, 
women constituted 7.8 percent of the total work force of Class I railroads. 





New Freight Car Production 


Despite the eased railroad freight traffic situation this year, produc- 
ti of new freight cars and locomotives should not be permitted to 
lag, the Defense Transport Administration said in a summary of the 
situation, dated September 15, 1952, made public recently in a report 
which the Joint Committee on Defense Production submitted to the 
Senate. DTA said, however, that the immediate outlook for a substan- 
tial increase in the amount of materials to be allocated for railroad pur- 
poses is not encouraging and that ‘‘intensive efforts to get the most out 
of the present plant must be continued.’’ 

In its summary, DTA pointed out that ‘‘the very acute car short- 
ages of the fall of 1950 and spring of 1951 have not recurred in 1952 
to date owing, in large measure, to decreased carloadings resulting 
largely from the steel strike and other abnormalities on the one hand 
ind from the salutary effects of DTA’s traffic movement and conserva- 
on programs on the other.’’ It added that during the last two-year 
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period the increase in freight car ownership has been only slightly oye 
2 percent ‘‘and if the current scrapping program had not been substap. 
tially reduced below the average of 1950 and 1951, the increase in owner. 
ship would have been about 134 percent.’’ 





MISCELLANEOUS 
Service Orders 


Amendment 4 to Second Revised S. O. 856, relating to inclusion of 
Saturdays in computing demurrage on all freight cars, issued November 
19, 1952, fixes the expiration date of that order at 11:59 P. M. May 31, 
1953. 

Amendment 8 to Revised 8. O. 867, relating to restrictions on trap 
and ferry cars, issued November 19, 1952, fixes the expiration date of 
that order at 11:59 P. M. February 28, 1953. 

Amendment 7 to Corrected 8. O. 870, relating to free time on freight 
ears loaded at ports, issued November 19, 1952, fixes the expiration date 
of that order at 11:59 P. M., February 28, 1953. 

Amendment 8 to Corrected S. O. 871, relating to free time on w.- 
loading box cars at ports, issued November 19, 1952, fixes the expiration 
date of that order at 11:59 P. M. February 28, 1953. 

Second Revised S. O. 872, relating to movement of grain to terminal 
elevators by permit, issued November 19, 1952, is a substitute for Revised 
S. O. 872, which is vacated. 


Second Revised S. O. 872, became effective at 7 A. M., November 
24, 1952 and is to continue in effect until 11:59 P. M. March 31, 1953. 

Amendment 1 to S. O. 892, relating to restrictions on movement of 
unbilled coal, issued November 19, 1952, fixes the expiration date of that 
order at 11:59 P. M. December 15, 1952. 





Rail Passenger Deficits 


The large and continuing deficits which the railroads are suffering 
from the operation of passenger-train service ‘‘constitute the railroad 
industry’s most serious problem today,’’ according to a report adopied 
at the annual meeting in Little Rock, Ark., on November 11 of the Ne 
tional Association of Railroad and Utilities Commissioners. It was pre 
pared by ‘‘the Special Committee on Cooperation with the I. C. C. im 
the study of the railroad passenger deficit problem.’’ 

The report said that ‘‘railroad earnings are being adversely affected, 
the users of freight service are already being forced to bear some of the 
burden of passenger losses, and if the trend toward increasing passenger 
deficits is continued unabated, the ability of the railroads as a privately- 
owned industry to continue providing necessary freight and passenger 
service to the public, either under normal conditions or in times of emer- 
gency, will be seriously jeopardized.”’ 
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‘While the reported deficits from passenger service,’’ the report 
continued, ‘‘have averaged $565 million annually for the past five years, 
the extent to which passenger service has reduced the railroads’ earnings 
and has constituted a burden upon freight service cannot be exactly 
determined. Under the accounting procedures prescribed by the Inter- 
state Commerce Commission more than one-fourth of all passenger op- 
erating expenses, taxes and rentals consist of an apportionment of ex- 
penses common to both freight and passenger service. A substantial 
portion of these common expenses would continue if no passenger service 
were operated. In 1951, however, directly assigned passenger expenses 
exceeded revenues by $50 million.’’ 

‘Passenger Service’’ includes, in addition to the transportation of 
passengers and their personal property, movement of substantial quan- 
tities of property on passenger trains consisting of mail, railway express 
shipments and shipments of milk and cream. 





Railroad-Airline Safety 


The Association of American Railroads says that published claims 
by the Aircraft Industries Association, Inc., that travel by domestic 
scheduled airlines is safer than by railroad are not borne out by the 
official safety reports filed with the Interstate Commerce Commission and 
the Civil Aeronautics Board. 

This applies not only to the particular 12 months singled out by 
the Aircraft Industries Association for comparison, the AAR said, but 
also for every calendar year since reports on the comparative safety of 
the two forms of travel became available. 

“The Aircraft Industries Association has selected a particular 
period from October 1951, through September 1952, as the basis of its 
claims that air travel is safer than rail travel. The claim of superior 
safety is not correct even as to the 12 months selected,’’ the AAR said. 
“The reported fatality rate of domestic scheduled airlines in those 12 
months was 0.38 for each 100,000,000 passenger-miles flown. This is 
approximately 3 times as high as the rate of 0.13 on the railroads for 
the same 12 months. 

“In every year for which comparative figures are available, rail 
travel has been from 2 to 20 times safer than air travel. Official reports 
to the I. C. C. and the Civil Aeronautics Board show that the airline 
fatality rate in the past 5 years, 1947-1951, was 1.57 per 100,000,000 
passenger-miles or 6 times the rail rate of 0.26. Averaging the past 
10 years, 1942-1951, the airline fatality rate was 1.65, about 7 times 
higher than the rail rate of 0.24 for the same years.”’ 





St. Lawrence Seaway and Power Project 


In a note which has been delivered to the United States Government, 
Canada informed this country that ‘‘she considered the 1941 agreement 
for joint Canada-United States construction of the St. Lawrence Seaway- 
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Power project had been superseded by the International Joint Commis. 
sion approval of a joint power project,’’ according to a newspaper dis- 
patch from Ottawa dated November 4. The dispatch added that the 
note ‘‘said the Canadian Government therefore did not plan any action 
to have the 1941 agreement ratified by Parliament.’’ That agreement 
was never ratified by the United States Congress. 

‘*A diplomatic note made it clear that joint construction of the sea- 
way was now a dead issue,’’ the dispatch continued. ‘‘The Interna- 
tional Joint Commission approved last week a joint application for con- 
struction of the power project. Canada plans to build the seaway on 
her own.”’ 

The State Department did not make public the Canadian note, but 
in response to inquiries, Michael J. McDermott, Special Assistant to the 
Secretary for Press Relations, issued the following statement: 

‘‘The Department of State received a note from the Canadian Em- 
bassy on November 4, 1952. The note stated that the Canadian govern- 
ment considered that the 1941 agreement between Canada and the United 
States was superseded by the order of approval issued by the Interna- 
tional Joint Commission on October 29, 1952. It will be recalled that 
the 1941 agreement provided for joint United States-Canadian develop- 
ment of the Great Lakes-St. Lawrence Basin. It was, however, never 
approved by the U. 8S. Congress nor ratified by the Canadian Parliament. 

**The executive branch of the United States government has always 
believed that the joint project would be preferable, but under the cir- 
cumstances does not question the right of the Canadian government to 
take the step set forth in its note. It considers, moreover, that we should 
now cooperate fully with the Canadian government in the development 
of the St. Lawrence as set forth in the order of approval of the Inter- 
national Joint Commission.”’ 

The State Department on October 31 made public the Order of Ap- 
proval issued by the International Joint Commission authorizing the 
construction of power works in the International Rapids section of the 
St. Lawrence River. 

The National St. Lawrence Project Conference has filed with the 
Federal Power Commission a petition to intervene and an amended 
protest in respect to the amended application of the New York Power 
Authority for a license to construct the United States half of the St. 
Lawrence River power project. The Conference took similar action in 
1948 when the original application for a license was filed by the New 
York Power Authority. 

The petition alleges that under the Federal Power Act the Power 
Commission is without authority to grant the license because an integral, 
indivisible, and substantial part of the project would lie within Canada 
and could not possibly be under the jurisdiction of the Power Commis- 
sion, and, further, that no such authority can be conferred upon the 
Power Commission by the President or by the International Joint Com- 
mission set up under the Boundary Waters Treaty of 1909. The petition 
contends that the construction, maintenance, and operation of the project 
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would require a contract between the applicant and a political sub- 
division of a foreign power, which under the Constitution requires the 
consent of Congress. 

The Aluminum Company of America, the St. Lawrence River Power 
Company, the Tennessee Power Association, the Southern Coal Pro- 
ducers Association, the Consumers Council of the City of Niagara Falls, 
and the National Coal Association also have filed petitions opposing the 
granting of a license to the New York Power Authority. The Michigan 
Public Service Commission has asked permission to intervene but did 
not disclose its position. 

The Commission has not acted on any of the applications but has 
extended from October 31 to December 1 the time for filing protests and 
other intervention requests. 





Industrial Science Meeting 


The Section on Industrial Science of the American Association for 
the Advancement of Science will hold a meeting in the Hotel Jefferson, 
St. Louis, Missouri, on December 30, 1952. The program includes dis- 
cussion of several phases of ‘‘Effective Utilization of Industrial Man- 
power.’’ This is a timely subject and one with which many industries 
are concerned. 

At the Luncheon Meeting, Clark Hungerford, President, St. Louis- 
San Francisco Railway Company, will discuss ‘‘Science and Technology 
on the Railroads.’’ 





Tax on Railway Mail Pay 


The Bureau of Internal Revenue has given notice of a proposal to 
amend Internal Revenue Regulations 111, with respect to Railway Mail 
Pay Taxes, so as to make those regulations conform to Section 611 of 
the Revenue Act of 1951. The proposed regulations were published 
in the Federal Register of November 15, 1952, pages 10464-10465. 





Federal Valuation of Railroads in United States 


Bulletin No. 503 of the American Railway Engineering Association 
contains an 87 page monograph entitled ‘‘The Federal Valuation of the 
Railroads in the United States.’’ This was prepared by B. H. Moore, 
Valuation Assistant of the Finance, Accounting, Taxation and Valuation 
Department of the AAR in response to a request of Committee 11— 
Records and Accounts—of the A. R. E. A. 

Copies may be purchased upon request of Neal D. Howard, Secre- 
tary, American Railway Engineering Association, 59 East Van Buren 
Street, Chicago 5, Il. 


236 I. C. C. PRACTITIONERS’ JOURNAL 





AAR Car Freight Program Reaffirmed 


The Member Roads of the AAR at the annual meeting held in New 
York on November 21 adopted a resolution offered by Mr. Neff, Chief 
Executive Officer of the Missouri Pacific Lines, reaffirming its previous 
program calling for a freight car ownership by Class I railroads of 
1,850,000 cars. This goal, originally adopted by the Member Roads meet- 
ing on July 28, 1950, but not attained because of inability to obtain 
materials, was reset for December 31, 1954. The resolution follows: 

**Resolved: That the membership of the Association of American 
Railroads reaffirm their belief that the Class I railroad freight car sup- 
ply should be not less than 1,850,000 cars; and further, that the indi- 
vidual railroads will support such a program of car building as will 
attain that goal by December 31, 1954, the earliest possible date under 
present conditions of materials supply ; that the goal can not be attained 
without the support of government officials in securing necessary alloca- 
tions of steel; and that the President of the Association be directed to 
call again on the proper government officials to allocate at once and 
continuously sufficient steel to construct 10,000 cars monthly.’’ 
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Motor Transportation 
By Harry E. Boot, Editor 
Attorney, American Trucking Associations, Inc. 


Ton-Mile Tax Challenged by Motor Carriers 


An injunction has been asked to restrain the Motor Vehicle Depart- 
ment of Wisconsin from imposing the ton-mile tax upon certain motor 
carriers on the ground that the assessment is invalid because it is dis- 
criminatory. The suit was entered in the Dane County Circuit Court 
by Wisconsin motor carriers, and pointed out that about 202,000 trucks 
in Wisconsin are registered, but that 191,000 of them or 95% are exempt 
from the mileage tax. It was further alleged that 82% of all buses are 
exempt from payment of the tax. The principal exemptions are for 
haulers of milk and cream, livestock and dairy products and sup- 
plies to farmers. It was pointed out by the protesting truck opera- 
tors that a complete coverage under the ton-mile tax would yield at 
least ten million dollars a year for the State treasury, but current figures 
show that the yield was only about 314 million dollars to the State 
Highway Fund, because of so many exemptions. 





Pennsylvania Gross Receipts Tax Appealed to the State Supreme Court 


A decision of the Dauphin County Court upholding the constitu- 
tionality of Pennsylvania’s gross receipts tax on trucks has been appealed 
to the Pennsylvania State Supreme Court. The Dauphin County Court 
upheld an act of the 1951 Pennsylvania legislature, which applied the 
8 mills tax on gross receipts of motor carriers. The suit brought by 
Shirk’s Motor Express, asks for an injunction to forbid the state from 
collecting the tax, but the court held that the motor carrier had not 
shown that there was anything about the tax that is ‘‘excessive for the 
valuable privilege of operating in Pennsylvania over certified and pro- 
tected routes.’’ A temporary injunction was requested on the grounds 
that the tax is discriminatory and violated both the State and the Federal 
Constitutions. The constitutionality of the tax was challenged on the 
grounds that the 1951 Act, unlike the 1931 Act, imposes the tax as a 
general revenue, rather than for the use of the highways. Pennsylvania 
has a constitutional provision that directs motor vehicle taxes to be used 
only for highways, highway safety and air navigation. The suit further 
attacked the retroactive phase of the law, and Shirk’s Motor Express 
told the court that its 1951 obligation under the tax was over $36,000 
even though the tax was enacted in the final month of the year. 





a 
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New Jersey Mud Flap Law Becomes Effective January 1, 1953 


On January 1, 1953, New Jersey will join the list of States requiring 
mud flaps on commercial vehicles. The mud flap law in New Jersey 
applies to all buses, trucks, full trailers or semi-trailers of a registered 
gross weight over 3 tons. Truck tractors are exempted and need not be 
equipped with the flaps, and vehicles so designed and constructed that 
the requirements of the law are accomplished by fender, body construc- 
tion or other means of enclosure are also exempted. The law exempts 
pole trailers, dump trucks, tanks or other vehicles where the construc. 
tion thereof is such that complete freedom around the wheel area is 
necessary to secure the designed use of the vehicle, if it is determined, 
when presented for inspection, that the flap would interfere with opera- 
tion of the vehicle. There is no provision in the New Jersey statute for 
reciprocity on equipment, and out-of-state vehicles will be required to 
have the mud flaps. Other states having mud flap laws, are California, 
Illinois, Minnesota, Ohio, Oklahoma, Oregon, Pennsylvania, and Texas. 
New York has a mud flap law which is applicable to all vehicles manu- 
factured after January 1, 1953 and Georgia has one becoming effective 
March 1, 1953 which is applicable to carriers under the Georgia Public 
Service Commission. 





Motor Vehicle Administrators Recommend Model Reciprocity Law 


The American Association of Motor Vehicle Administrators spon- 
sored a reciprocity work shop meeting and developed a model enabling 
act to permit states to enter into reciprocal compacts or agreements con- 
cerning the operation and regulation of motor vehicles in interstate 
commerce. The recommended act would empower the officials to make 
agreements or arrangements with duly authorized representatives of 
other states exempting the residents of such other states from the pay- 
ment of all or any taxes, fees or other charges normally assessed against 
resident vehicle owners. At a subsequent meeting of the American 
Association of Motor Vehicle Administrators the recommended model 
enabling act was approved by the national organization. 

During the early stages of developing a model act, the proposed plan 
of the National Association of Tax Administrators was discussed and 
considered by the public officials. By an overwhelming vote of the offi- 
cials at the reciprocity work shop, the proposed taxing plan of the Na- 
tional Association of Tax Administrators was turned down. 

Although the motor vehicle administrators turned down the proposal 
of NATA, it is understood that early in December the Board of Managers 
of the Council State Governments probably will consider model legisla- 
tion proposed for California which follows the taxation plan developed 
by the National Association of Tax Administrators. The NATA plan 
would be applicable to vehicles having an unladen weight of 7,000 lbs. 
or more or a declared gross weight of 18,000 lbs. or more. Owners of 
such vehicles would pay a nominal registration or identification fee in 
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their home state, and would then be subject to a mileage tax to be paid 
to the states through which they travel. This tax would be calculated 
to produce substantially the same tax burden per mile for operation 
within each state as would have resulted had the entire mileage been 
over its highways. This would involve calculating a mileage rate for a 
specific vehicle computed upon an average distance operated by that 
type of vehicle. 





P. I. E. Receives Award for U. S. Seizure of Leased Line 


The Motor Carrier Claims Commission recently awarded over 
$82,000 with interest at 4% to Pacific Intermountain Express Company 
on a claim which involved the transportation system of M. K. & C. Truck 
Lines which was leased to P. I. E. in 1944. The government had con- 
tended that the Commission lacked jurisdiction to determine the P. I. E. 
claim on the grounds that the company was not specifically named in the 
seizure order. Petitions had been filed with the Commission by both 
M. K. & C. Truck Lines and P. I. E., but the government had maintained 
that M. K. & C.’s claim should be dismissed because the company showed 
no right to relief. The Commission decided, however, that the proper 
party to be accorded relief, was P. I. E. and assented to the request for 
dismissal of the M. K. & C. petition. The Commission noted that al- 
though the P. I. E. company was not named in the Executive Order 
directing the seizure by ODT, it was believed that its property was 
nonetheless taken by the action of the government. It was further 
noted that P. I. E. was in possession and control of M. K. & C. and it 
was P. I. E. who was deprived of the control and use of that transporta- 
tion system. The governments argument that only the 103 carriers 
specifically named in the take-over order should be entitled by the Con- 
gressional Relief Act creating the Commission to file claims was disposed 
of by the Commission when it declared that Congress chose to have all 
claims fully heard and determined. 





Solid Fuel Heater Ban Postponed Until September 1, 1953 


The Interstate Commerce Commission, postponed until September 1, 
1953, a ban on solid fuel heaters that otherwise would have become effec- 
tive at the end of 1952. The ban was contained in rule 193.77 (b) (5) 
of Motor Carrier Safety Regulations issued by the I. C. C. in its order 
of April 14, 1952. Before announcing the postponement of effective 
date, the I. C. C. safety section held conferences which developed that 
there are over 4,000 charcoal cargo heaters in use and no substitute in 
quantity is available. It was pointed out that cargo heaters have been 
used successfully for 25 to 30 years and the hauling of perishables and 
drugs would be jeopardized if the rule became effective. 





I. C. C. PRACTITIONERS’ JOURNAL 





Surplus Hospital Beds Moving to Manufacturer are not 
Household Goods 


Division 3 of the Interstate Commerce Commission recently ruled 
that a shipment of government surplus hospital beds moving from a 
hospital to a bed manufacturer are not household goods under present 
interpretations of I. C. C. regulations. The order is in docket MC-C- 
1294, Shannon Spring Bed Manufacturing Inc. vs. North American Van 
Lines. In this case Shannon had purchased surplus property consisting 
of iron and steel hospital beds which were located at the Veterans Ad- 
ministration Center in Oregon, and wanted them shipped to Louisville, 
Ky. A regular freight carrier had advised the shipper that the beds 
would have to be crated in order to be shipped by railroad or by general 
commodity motor carrier and after considering the cost of crating, the 
supply officer decided that the feasible method for shipment of the beds 
would be by a motor common carrier of household goods. 

Division 3 found that the commodities are not definable as household 
goods under three established rules in that (1) they were not the goods 
of a householder changing domicile, (2) they were not the effects of a 
store, office, museum, institution, hospital or other establishment chang- 
ing location, and (3) they were not articles of unusual value, such as art 
objects, displays or exhibits such as may be moved by household goods 
carriers. The Commission ordered a refund of the difference between an 
amount computed at the general commodity carriers rate and the amount 
charged. The carrier was also ordered not to handle such shipments in 
the future. 





U. S. Supreme Court Rules on Administrative Procedure Act 


The U. S. Supreme Court ruled that the lack of administrative pro- 
cedure act qualification on the part of an I. C. C. Examiner does not 
automatically invalidate proceedings in which he presides. The case of 
U. 8. vs. L. A. Tucker Truck Lines argued before the Supreme Court on 
October 20, 1952 was decided by a 7 to 2 decision, overruling a three 
judge Federal District Court decision to overturn findings of the Inter- 
state Commerce Commission in a case in which the Examiner was not so 
qualified. The Supreme Court found that the litigant challenging an 
I. C. C. decision was well aware of the Examiner’s lack of procedural 
qualifications and did not raise a point when it twice petitioned the 
Commission to reverse itself. The court further noted that the point of 
the Examiner’s qualification was not raised until ‘‘the eleventh hour”’ 
of the initial court appeal. 

The District Court for Eastern Missouri had upheld the position 
of Tucker who was opposing an extension of operating rights of another 
freight line. The I. C. C. carried the appeal to the Supreme Court. The 
court found ‘‘the issue is clearly an after-thought, brought forth at the 
last possible moment to undo the administrative proceedings without 
consideration of the merits and can prevail only from technical com- 
pulsion irrespective of consideration of practical justice.’’ 
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U. S. Supreme Court Hears Final Arguments on Leasing Case 


The I. C. C. ease which started back in 1948, and known as Ex Parte 
MC-43, was argued before the United States Supreme Court. After the 
Commission refused to reconsider its order of May 8, 1951, the American 
Trucking Associations and others filed a complaint with the District 
court in Alabama, while Eastern Motor Express filed another complaint 
in Indiana. These two cases together with one appealed by the Depart- 
ment of Agriculture were heard by the United States Supreme Court. 
The motor carrier appellants argued that the Commission has no author- 
ity under the Interstate Commerce Act to make the rules set forth in its 
order of May 8 and further that the rules are discriminatory and arbi- 
trary. It was also argued that the rules of the Interstate Commerce 
Commission violate the Administrative Procedure Act. The Govern- 
ment’s argument was presented by an attorney from the Department of 
Justice and by attorneys for the Teamsters Union and the railroads. 

The attorney for the Department of Agriculture pointed out that 
the agriculture economy of the country is dependent on trucks and that 
the I. C. C. rule that prohibits truck leasing ‘‘impinges on marketing 
needs of farmers throughout this country.’’ The Department of Agri- 
culture was not challenging the I. C. C. rules on safety and examination 
of drivers but it took exception only to the 30 day restriction on leasing 
of vehicles. 








Water Transportation 


By Ricuarp H. Specxer, Editor 
Ezecutive Vice-President, National Water Carriers Association, Inc. 
Alaska Freight Lines, Inc. 
Common Carrier Application 


By application filed November 3, 1952, in Docket No. W-1055, 8), 
No. 1, Alaska Freight Lines, Inc., of Seattle, Wash., has requested 
authority to institute a new operation as a common carrier of commodi- 
ties generally between Seattle and Tacoma, Wash., Portland, Oreg., San 
Francisco and Los Angeles, Calif., on the one hand, and, on the other, 
New Orleans, La., with ports of call in Washington, Oregon, California, 
and ports in Alabama, Mississippi, Louisiana, Texas, and Florida. 

The application states that service to Mississippi River ports and 
ports on the Mississippi River tributaries will be furnished by inter- 
change of barges with other certificated carriers at New Orleans, La. 
It is the intent of applicant to accept shipments for transportation by 
through barge between ports in the states of Washington, Oregon, and 
California, on the one hand, and, on the other, the ports of Chicago, 
Minneapolis, St. Paul, Pittsburgh, Cincinnati, Louisville, St. Louis, and 
Memphis, and any and all river and Gulf ports, with available cargo. 
The application states that Alaska Freight Lines, Inc. is well qualified to 
conduct steamship and/or barge services on a world-wide basis and is 
particularly well qualified to conduct properly a barge service between 
Pacific Coast, Gulf, and Mississippi River ports and Alaska. 

By order dated October 27, 1952, the Commission denied the appli- 
cation of Alaska Freight Lines, Inc. for temporary authority to operate 
as a common carrier by non-self-propelled vessels with the use of sepa- 
rate towing vessels, from Coos Bay and Yaquina Bay, Oreg., Grays 
Harbor and Willapa Harbor, Wash., and ports along the Columbia River, 
to New Orleans, La., in the transportation of lumber destined to points 
along the Mississippi River. 





M. F. Martin, Jr. 
Temporary Authority 


By amended order in Docket No. W-1048, the Commission has 
authorized operation by M. F. Martin, Jr., doing business as Coastal 
Towing Co., as a contract carrier by towing vessels in the towage of 
barges used in the transportation of pulp wood for the Union Bag & 
Paper Corporation between points in Florida, Georgia, and South Caro- 
lina, on the one hand, and, on the other, Savannah, Ga. The temporary 
authority will continue in force to and including March 18, 1953. 
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St. Lawrence Seaway and Power Project 
Hearing Scheduled 


The Federal Power Commission scheduled hearings December 9, 
1952, in Washington, D. C., on the amended application of the New York 
State Power Authority for a license to join with Ontario in construction 
of the joint international power project on the St. Lawrence River. If 
p;jmission is granted, the New York Power Authority will construct 
th, American half of the project in the International Rapids section of 
the St. Lawrence River between Massena, N. Y., and Cornwall, Ontario. 

Representative Dingell of Michigan said, on November 25th, after 
a conference with President Truman, that the President plans to send 
a message to the Federal Power Commission urging it to speed action 
on the power plant. 

The F. P. C. has granted petitions of the State of Vermont, Alumi- 
num Co. of America, National St. Lawrence Project Conference, Lake 
Ontario and Land Owner and Beach Protective Association, Southern 
Coal Producers’ Association, National Coal Association, National Rural 
Electric Co-operative Association, and 15 co-operatives to intervene in 
the proceeding. 





Hudson River Day Line, Inc. 
Application for Extension 


By application filed November 18, 1952, in Docket No. 305, Sub. 
No. 2, Hudson River Day Line, Inc., of New York, N. Y., requests 
authority to extend its present operations as a common carrier by self- 
propelled vessels to include the transportation of passengers between 
ports and points along the Hudson River north of Poughkeepsie, N. Y. 
to and including Catskill, N. Y. 





Great Lakes Transit Corporation 
Certificate Vacated 


By order dated November 5, 1952 in Docket No. W-154, the Com- 
mission has, at the request of the applicant, vacated and set aside the 
certificate issued to Great Lakes Transit Corporation authorizing opera- 
tion as a common carrier by self-propelled vessels in the transportation 
of commodities generally between Buffalo, N. Y., Erie, Pa., Cleveland, 
Ohio, Detroit, Sault Ste. Marie, and Houghton, Mich., Superior, Wisc., 
Duluth, Minn., and Chicago and South Chicago, III. 
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Phosphate Rock, Southern Points to Quincy, Ill. 
Reduced Rail Rates Unreasonable 


By report and order dated October 29, 1952, in I. & S. Docket No, 
5986, the Commission has found that a proposed reduced import com- 
modity rate on crude phosphate rock, in carloads, from south Atlantic, 
Florida, and Gulf ports to Quincy, IIl., is not just and reasonable. 

By schedules filed to become effective January 15, 1952, the rail 
lines proposed to establish on crude phosphate rock from south Atlantic, 
Florida, and Gulf ports to Quincy, Ill., and numerous intermediate 
points, a reduced import commodity rate of $5.48 per net ton, minimum 
100,000 pounds but not in excess of the marked capacity of the ear. 
Upon protest of the Waterways Freight Bureau of Chicago, IIl., opera- 
tion of the proposed schedules was suspended until August 15, 1952, 
and subsequently voluntarily deferred by the rail lines until November 
12, 1952. The rail rate proposed to be reduced was $7.68 per ton, 
minimum 100,000 pounds. The barge rate on the traffic at the time of 
the hearing, February 21, 1952, was $4.26, minimum 500 tons. 

The Commission’s report states: ‘‘The facts are in dispute as to 
the exact differentials in the rates when the traffic was diverted to the 
barge line in 1946, recaptured by the rail line in the latter half of that 
year, and again diverted to the barge line in May 1949. The respondents 
insist that the traffic was first lost to the barge line because of a differen- 
tial of only 43 cents, but, as stated, the evidence is conclusive that when 
the shipments were tendered to the barge line the consignee expected 
to move the traffic at a saving of $1.97 under the then-current rail rate 
of $6.57. The protestants claim that the rail lines recaptured the traffic 
when there was a differential of 90 cents between the rate of $5.50 main- 
tained by the respondents and the barge rate of $3.90 to Quincy plus a 
transfer charge of 70 cents, * * *. When the traffic was finally re- 
captured by the barge line in 1949, both the water and the rail rates 
had been increased and apparently the differential then was about 
$1.70.’’ 

The report further states: ‘‘In numerous proceedings the Commis- 
sion has found unlawful subnormal rail rates which approximated the 
over-all cost of water transportation, either because the proposed rates 
were found to be so low as to cast a burden upon other traffic or consti- 
tuted unfair or destructive competition. Scrap Iron, New Orleans, 
Mobile to St. Louis, Chicago, 272 I. C. C. 781; Scrap Rails from Southern 
Ports to Chicago, 283 I. C. C. 357; Sulphur, Port Sulphur, La., and 
Texas to Hamilton, 284 I. C. C. 275; Sugar Cases of 1951, 284 I. C. C. 
333. The same finding is warranted here on both of the above-mentioned 
grounds. 

‘*We find that the proposed schedules are not shown to be just and 
reasonable. We further find that a reasonable rate for application by the 
respondents from New Orleans, Houston, and Mobile may not be less 
than $6, which would yield ton-mile and minimum ecar-mile revenue of 
7.3 mills and 36.5 cents, respectively, over the shortest tariff route from 
New Orleans and 7.15 mills and 35.8 cents over the average of the short- 
est tariff routes from the three named ports.’’ 
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0. Regulation 
06. Commission Jurisdiction 


The Commission’s jurisdiction under Section 5 extends to the entire trans- 
action and to all of the properties covered thereby, and not alone to the purchase 
of the rights to operate in interstate or foreign commerce. MC-F-5292, Skyline 
a 2 heel (Portion)—Oregon Motor Stages, not to be printed, Nov. 

; , Div. 4. 

_ A motor carrier requires no additional authority from the Commission for an 
increase in the quantum of authorized service, since section 208(a) forbids the 
Commission from preventing a carrier from adding to its equipment and facilities 
over its authorized routes as business development and public needs require. MC- 
1508, Sub 13, Richmond Greyhound Lines, Extension—Lexington Park, M.C.C. 
sonal , Nov. 3, 1952, Commission. is : 

Cut flowers and ornamental foliage are within the partial exemption of section 
203(b)(6) as amended July 19, 1952. MC-110098, Sub 2, Zero Refrigerated Lines 
Extension—Six Midwestern States, not to be printed, Nov. 3, 1952, Div. 5. 


07. Administrative Procedure 


_ , Where a state at the initial hearing waives participation in a case assigned to a 

joint board, that waives its Lyiy ation in the entire proceeding, including subse- 
uent hearings. MC-1508, Sub 13, Richmond Greyhound Lines Extension—Lexington 
“ee ‘4 , Nov. 3, 1952, Commission. 

Where a petition for modification of a prior report has been acted upon and 
has been followed y go formal action, such a petition may not be dismissed 
or withdrawn. MC-8681, Sub 5, Western Auto Transports—Pacific Coast Extension, 
not to be printed, Oct. 17, 1952, Div. 5. 

Where the Commission’s decision in Ex Parte MC-37 had the effect of over- 
ruling prior decisions holding that the exemption of section 203(b)(8) included 
contiguous municipalities, one of which was in a foreign country, this change of 
Position was the equivalent of a withdrawal, revocation or annulment of a license 
or other form of authority within the meaning of section 9(b) of the Administrative 
Procedure Act, which authorizes sppcats to continue present operations pending 
determination of application. MC-112991, Merrifield Common Carrier Application, 
ae M. C. C. ........, Oct. 16, 1952, Div. 5. 


10. Carriers 
11. Types of Carriers 


Contract carrier found to have unlawfully converted its operations to those of 
Common Carrier where there is no specialization of equipment or service, equipment 
is not devoted to use of any particular shipper, no advertising is carried, commodi- 
ties do not require special handling or equipment, service is not restricted to limited 
number of shippers and transportation charges are often paid by consignees with 
whom respondent has no contracts, citing 52 M. C. C. 261. MC--991, Transp. 
tion Activities of Fischbach Trucking Co., ........ Se , Nov. 4, 1952, Div. 5. 


13. Carrier Status 


A ski school operator who for compensation arranges for transportation of 
pupils to and from training area is a broker of transportation, notwithstanding 
that transportation is only incidental to operation of school, but in conducting 
broker operations must conform to criteria of Tauck Tours case, 54 M. C. C. 291. 
MC-12481, Ritter Broker Application, not to be printed, Nov. 14, 1952, Div. 5. 
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16. Corporate Reorganization 


Increased earning power of debtor and increased level of National economic 
activity held to constitute changed conditions ee reopening of reorganiza- 
tion proceedings pursuant to section 208 of Title 11, U. S. e. F. D. 9918, 


Missouri Pacific R. Co. Reorganization, ........ Gee su , Nov. 17, 1952, Commission. 


20. Franchises 
21. Necessity 


Where applicant proposes to limit service to transportation of theatrical sets 
for single shipper, Keystone restriction will be imposed limiting service to theatrical 
producers. MC-113149, Kruger Contract Carrier Application, ........ M. CC. 
Oct. 31, 1952, Div. 5 ; 

A broker of yw whose operations conform to the criteria of the 
Tauck Tours case, 54 M. C. C. 291, is not required to limit his brokerage service 
to the arranging of all-expense tours. MC-12541, Ross and Babcock Travel Bureau 
Broker Application, not to be printed, Nov. 14, 1952, Div. 5. 


GRANTED 


MC-113369, Marcus Dixon Common Carrier Application—Passengers, not to be 
printed, Oct. 31, 1952, Div. 5. 


GRANTED IN PART 


be gg? + Davis Common Carrier Application, not to be printed, 
t. 16, , Div. 5. 

MC-113027, McLaughlin Common Carrier Application, not to be printed, Oct. 
27, 1952, Div. 5. 


DENIED FOR FAILURE OF PROOF 


be eS 1, Newman Common Carrier Application, not to be printed, 
t. 21, , Div. 5. 
MC-112436, Sub 4, Gulf Coast Transport Common Carrier Application, not to 
be printed, Oct. 28, 1952, Div. 5. 
a. Fowler Common Carrier Application, not to be printed, Nov. 14, 
. Div. 5. 


22. Quality 


Commodity descriptions to be used in filing applications for certificates of 
public convenience and necessity and in describing commodity scope of such certi- 
ficates established. Ex Parte MC-45, Descriptions in Motor Carrier Certificates, 
<a 2 ae , Oct. 20, 1952, Commission. , ; 

_. Authority to transport general commodities, without restriction, includes the 
right to transport express, citing 10 M. C. C. 393, but authority limited to the trans- 
portation of “express” or “general commodities in express service” is restricted to 
transportation having distinguishing features of express service as compared with 
general freight service, citing 34 M. C. C. Ill. The use of safes in vehicles to 
protect valuables or the use of refrigerated equipment does not constitute use of 
— equipment, citing 44 M. C. C. 604. Since the holding out of express carriers 
does not include use of special equipment, authority to transport express does not 
include right to transport commodities requiring special equipment, such as tank 
qe MC-C-1052, Transportation Activities of Arrowhead Freight Lines, ........ 
ll a OR 
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Authority to transport solvents is limited to transportation of commodity 
which at time of movement is definitely intended for use as a solvent, but may not 
transport same commodity when intended for other use, citing 49 M. C. C. 567, 
52 M. C. C. 25. MC-25747, Sub 25, Kern Extension—Betblebem, ........ A. Cf 
aes! , Oct. 21, 1952, Div. 5 

Authority to serve an off-route point contemplates the return of the vehicle 
to the same route from which the off-route point is served, over the shortest prac- 
ticable route, since to do otherwise would be tantamount to operating over a new 
alternate route for which authority would be required, citing 47 M. C. C. 113, 
MC-103435, Sub 47, Buckingham Posupeetetion xtension—Off-Route Points, not 
to be printed, Oct. 31, 1952, Div. 5 

The term “supplies” in a motor carrier certificate or permit means those things 
consumed in, or necessary to, the maintenance and operation of a plant, factory, 
or business, other than the raw materials or ingredients which go into the finished 
product or structure whereas “materials” mean those things used as ingredients 
of or parts of the finished product or structure. Only where the terms in a carrier's 
“grandfather” certificate or permit are ambiguous is the Commission justified in 
examining a carrier’s grandfather operations to determine the operations intended 
to be authorized thereby. The correct interpretation of any particular commodity 
authority cannot be influenced in any manner by the possible effect thereof upon 
the carrier’s operation. MC-C-1210, Johnson Truck Service v. Salvino, ce 
Ae , Nov. 7, 1952, Div. 5. 


23. Grandfather 


In determining whether grandfather operations were regular route as distin- 
guished from irregular route, the primary criteria are fixed routes and periodicity 
of service, since the Brady case criteria, 47 M. C. C. 23, were not intended to estab- 
lish new rules for determining regular or irregular-route operations. Where proof 
shows frequent service over fixed routes, applicant held entitled to regular route 
authority under grandfather clause. MC-39099, Old Colony Motor Lines—Modifica- 
tion of certificate, not to be printed, Oct. 22, 1952, Div. 5. . 

_ Since authority to transport trucks does not include transportation of buses, 
citing MC-30837, Sub 94, proof of grandfather operations in transportation of buses 
basis of certificate modification. MC-8989, Howard Sober, Modification of certifi- 
cate, not to be printed, Oct. 16, 1952, Div. 5. 

Proof of prior operations in foreign commerce to and from territory of the 
U. S. basis of grandfather certificate under section 203(a) (11) (B) of the Act. 
MC-96602, Sub 1, Lortie Extension—Lumber in Territorial Commerce, not to be 
printed, Nov. 5, 1952, Div. 5. 


24. Extensions 


Dismissed, where authority sought is embraced in commercial zone established 
by Ex Parte MC-37. MC-1641, Sub 25, Ray Peake Extension—Omaba, not to be 
printed, Oct. 21, 1952, Div. 5. ' 

Where flood control measures require minor changes in presently authorized 
inland waterway route, and no new service results, operation is within scope of 
present operating authority and no new authority is required. W-498, Sub 4, 
Ho Company Extension—Bayou Sorrel Lock, ........ 3 ee , Oct. 24, 1952, 

iv. 4. 

Where there are several qualified applicants each seeking authority to provide 
a needed service, but where the traffic does not require use of all carriers, each 
applicant should be given preference in serving its “home” territory over that of an 
applicant i enter a new territory. MC-103947, Sub 19, Terminal Transport 

o. Extension—Hastings, not to be printed, Oct. 20, 1952, Div. 5 


Since transportation of commodities in bulk is generally a one-way operation 
and this factor is considered in fixing rates, such a_ proposed operation is not 
economically unsound. MC-105387, Sub 22, Corbett Extension—Lacquer T binner, 
not to be printed, Oct. 31, 1952, Div. 5. 
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Authority for the transportation of dangerous explosives should be granted 
with extreme caution and only upon evidence of a real ane ae need for such 
service. MC-52920, Sub 6, Pacific Highway Transport Extension—W hatcom County, 
not to be printed, Oct. 30, 1952, Div. 5. p a 

Prior report modified to give effect to commercial zone decision in Ex Parte 
MC-37. MC-109772, Sub 4, Robertson Truck-A-Ways Extension—Los Angeles 
County, not to be printed, Nov. 7, 1952, Div. 5. 

Prior report modified to permit applicant to tack special yr authorit 
to routes presently held and to those thereafter acquired. C-56541, Sub 47, 
New England Transportation Co. Extension—Martha’s Vineyard, not to be printed, 
Nov. 4, 1952, Div. 5 

Where need of contractors and industrial concerns is for transportation of large 
parts of heavy machinery in separate shipments, authority granted to Bows a 
service similar to that provided for oil and gas industry by Mercer Case, 46 M. C. C. 
$45. MC-30188, Sub 10, Parkhill Extension of Operations—Oil Field Commodities, 

& it eae , Nov. 3, 1952, Div. 5. 

Denied, on reconsideration, where traffic volume is only sufficient to support 
operations of one carrier, and existing carrier should be afforded a reasonable oppor- 
tunity to provide the needed service before the authorization of a competitive 
service in the field. MC-109760, Sub 23, Nygren Transportation Co. Extension— 
South Dakota, ........ oe re , Nov. 17, 1952, Commission. 

Denied, where existing rail service is adequate for movement of bulk sulphur 
and shipper’s support is based largely on expectation of lower motor carrier rates. 
Neither the preference of shipper for a type of transportation service different 
from that provided by an existing carrier nor the fact that the shipper may engage 
in private carriage in order to obtain desired character of service warrants authoriza- 
tion of proposed service. MC-108676, Sub 1, Metler Extension—Crude Sulpbur, 
Le oy lie , Nov. 17, 1952, Commission. 


GRANTED 


MC-31444, Sub 39, Schreiber Trucking Co. Extension—25 Miles of Rochester, 
not to be printed, Oct. 31, 1952, Div. 5. : 

MC-22254, Sub 18, Trans-American Van Service Extension—Eight States, not to 
be printed, Nov. 14, 1952, Div. 5. 

FF-164, Sub 2, Arrow Marine Forwarders Extension—Removal of Route Limi- 
tation, not to be printed, Oct. 23, 1952, Div. 4. 


GRANTED IN PART 


MC-81824, Sub 6, Thrun Extension—Minnesota Points, not to be printed, 
Oct. 22, 1952, Div. 5. 
7 fie “Y 13, Fleetlines Extension—Indian Springs, not to be printed, Oct. 
: , Div. 5. 
MC-107107, Sub 26, Alterman Extension—Lime Juice, not to be printed, Oct. 
27, 1952, Div. 5. 
MC-42261, Sub 30, Langer Transport Corp. Extension—Liquid Commodities, 
not to be printed, Oct. 31, 1952, Div. 5. 
MC-21866, Sub 34, Winfield Alfred West Extension—Virgimia, not to be printed, 
Oct. 31, 1952, Div. 5. 
. bs ig a 8, Stang Extension—Sulphur Dioxide, not to be printed, Oct. 
> IZ, Ev« De 
_ MC-111720, Sub 1, Williams Extension—Austin, not to be printed, Nov. 4, 1952, 


iv. 5. 
mee Sub 62, Nilson Extension—Baton Rouge, not to be printed, Nov. 6, 
, Div. 5. 


DENIED FOR FAILURE OF PROOF 


MC-111729, Sub 5, Armored Carrier Corp. Extension—Rockland County, not to 
be printed, Oct. 16, 1952, Div. 5. 

MC-111149, Sub 3, Kilmer Transportation Co. Extension—Uniontown, 
ae Oct. 20, 1952, Commission. 
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_ MC-95535, Sub 4, Crouch Extension—Waterloo, not to be printed, Oct. 24, 1952, 
iv. 5. 
MC-60612, Sub 7, Tischler Extension—Canned Goods, not to be printed, Oct. 



















31, 1952, Div. 5. ‘ ; : Bor 

MC-2253, Sub 11, Carolina Freight Carriers Corp. Extension—Dover, not to be R. Co. 
printed, Oct. 31, 1952, Div. 5. | : ; Not 

MC-109834, Sub 11, Novick Transfer Co. Extension—Winchester, not to be Wester? 
printed, Nov. 4, 1952, Div. 5. ; : id Cor 

MC-107614, Sub 1, Coates Extension—Specified Commodities, not to be printed, for exis 
Nov. 14, 1952, Div. 5. é iv PF be print 

MC-28895, Sub 7, Belyea Truck Co. Extension—Additional Commodities, not to 
be printed, Nov. 13, 1952, Div. 5. . rm ; 

MC-69096, Sub 1, Musgrove Extension—Fertilizer, not to be printed, Nov. 10, F 
1952, Div. 5. Certific 

ertific 
24.1. Alternate Routes be sls 

Denied in part, as resulting in new service. MC-65491, Sub 2, Brown Extension 
—Alternate Routes, not to be printed, Oct. 31, 1952, Div. 5. 

Denied, as resulting in a change in the competitive situation. MC-105957, Sub 
19, Delta Motor Line Extension—Natchez, not to be printed, Nov. 4, 1952, Div. 5. 

Evidence of unlawful operations over proposed alternate route may not be 52. F 
used to show that applicant is in effective competition with other carriers, since A 
operations over the route were not temporary deviations authorized by Section yard d 
208(b). MC-103435, Sub 43, Buckingham Transportation Extension—Alternate the me 
Route, not to be printed, Nov. 14, 1952, Div. 5. é 28, 53 

An off-route point which is also an intermediate point on an alternate route mainta 
may not be served as an intermediate point without specific authority, but in Ry. Ce 
granting authority the Commission will be guided by the principles — ap- P 
plicable in alternate route cases. MC-64600, Sub 5, Wilson Trucking Corp. Exten- 
ston—Off-Route Points, not to be printed, Nov. 14, 1952, Div. 5. 54. | 

Re 
26. Public Interest plants 

Reciprocal agreements between carriers not to oppose the other’s application _ 
are contrary to the public interest. MC-62296, Sub 2, Werner Extension—Virginia, No. 3 
not to be printed, Nov. 14, 1952, Div. 5. Oct. 2° 
29. Abandonment 56. 

Denied, where present and potential traffic volume exists, prospective savings W 
are relatively slight and aaety to communities from abandonment outweigh advan- ach 
tages to applicant, citing 271 1. C. C. 153. F. D. 17271, Norfolk Southern Ry. Co. sem 
Abandonment, ........ Ss 4 ae » Nov. 17, 1952, Commission. : Comat 

Depreciation of property values is not a matter of controlling importance in the p: 
abandonment we ings, citing 267 I. C. C. 51, 70. F. D. 17610, Atlantic Coast 7 
Line R. Co, Abandonment, not to be printed, Nov. 19, 1952, Div. 4. : = 

Loss of taxes payable to county cannot be of controlling importance in an 
abandonment proceeding, citing 202 |. C. C. 41. F. D. 17776, Great Northern Ry. 57. 
Co. Abandonment, not to be printed, Nov. 17, 1952, Div. 4. f 

AUTHORIZED perfor 

12.72 miles. F. D. 17579, Illinois Terminal R. Co. Abandonment, not to be Fay 
printed, Oct. 23, 1952, Div. 4. by th 

5.19 miles. F. D. 17709, Minneapolis & St. Louis Ry. Co. Abandonment, not to meat 
be printed, Oct. 31, 1952, Div. 4. _ : the c: 

5 miles. F. D. 17902, Reading Company Abandonment, not to be printed, Any 
Nov. 19, 1952, Div. 4. move 

3 miles. F. D. 17739, Omaha, Lincoln & Beatrice Ry. Co. Abandonment, not to Rail 


be printed, Nov. 18, 1952, Div. 4. 
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30. Finances 


34. Purpose 


Bonds authorized to discharge maturing issue. F. D. 17919, Maine Central 
R. Co. Bonds, not to be printed, Oct. 27, 1952, Div. 4. 

Notes authorized to finance equipment acquisitions. F. D. 17915, Chesapeake 
Western Ry. Co. Notes, not to be printed, Oct. 24, 1952, Div. 4. 

Common stock, and convertible debentures authorized to be issued in exchange 
for existing preferred stock. F. D. 17937, Alleghany Corporation Securities, not to 
be printed, Nov. 20, 1952, Div. 4. 


EQUIPMENT TRUST CERTIFICATES AUTHORIZED 


F. D. 17905, St. Louis, Brownsville & Mexico Ry. Co. Trustee Equipment Trust 
Certificates, not to be printed, Oct. 23, 1952, Div. 4. Net interest cost—3.28%. 

F. D. 17916, Central of —— Ry. Co. Equipment Trust Certificates, not to 
be printed, Oct. 24, 1952, Div. 4. Net interest cost—3.46%. 


50. Service 


52. Facilities 


A stockyard which is recognized by the Department of Agriculture as a stock- 
yard defined under the Packers and Stockyards Act is a public stockyard within 
the meaning of section 15(5) of the Interstate Commerce Act, citing 213 I. C. C. 
§28, 534, notwithstanding the fact that inspection for communicable diseases is not 
maintained. No. 30790, Yellowstone Livestock Commission v. Northern Pacific 
ae J od eee , Oct. 27, 1952, Div. 2. 


54. Inter-Carrier 


Oct. 27, 1952, Div. 3. 


56. Accessorial 


Where a shipper of household ay ships under a released rate valuation, and 
purchases extra-coverage insurance from the carrier, the carrier acts as agent of the 
insurance company. Since the insurance company is not subject to the Interstate 
Commerce Act, any claims arising under the insurance contract must be settled b 
the parties or by the courts. MC-C-1136, Day v. Allied Van Lines, ‘ 

wy Oct. 22, 1952, Div. 3. 


57. Allowances 


For the purpose of a pom | whether switching service may be properly 


performed under the line haul rate, the facilities of an industry are to be considered 
a single plant despite the fact that the parts may be scattered over a wide area, 
since the switching service that such plants require is in excess of that called for 
by the line-haul rate, citing 209 I. C. rol 11, 38. Interruption of the switching move- 
ment of cars for weighing for industry convenience is an interruption which relieves 
the carrier of any further duties under the line haul rate, citing 277 I. C. C. 727, 738. 
Any other interruptions or delays which prevent cars being placed in a continuous 
movement relieves the carrier of its line-haul duty. Ex Parte No. 104, South Buffalo 
ilway Terminal Allowance, i, gee , Oct. 20, 1952, Commission. 
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Wherever a carrier is prevented from performing spotting service within a 
plant in an uninterrupted movement at its ordinary operating convenience, by reason 
of some disability on the part of the industry, the carrier has fulfilled its common 
carrier obligation under the line haul rates by the delivery and receipt of cars on 
reasonably convenient interchange tracks. Plant disability includes insufficient track 
capacity to load or unload cars, citing 283 I. C. C. 327. A rail carrier has no right 
to offset an inherent advantage of motor truck transportation by paying a rebate 
in the form of an unlawful allowance for switching services, citing 98 F. Supp. 
119, 122; 280 I. C. C. 419. Ex Parte No. 104, Medusa Portland Cement Co., 
Cee aise , Oct. 24, 1952, Div. 3. 


60. Charges 
61. Rate Making 


While common carriers are clearly entitled to meet the threat of private carriage 
by rate reductions which result in just, reasonable and otherwise lawful rates, such 
rate reductions will not be permitted where the result will have a disruptive effect 
upon the rate structure and where the rate reduction would not overcome the dis- 
advantages resulting from shipper’s location. J] & S M-3969, Paper Boxes—Mont- 
ville, Conn. to Chester, Pa., ........ oe oie » Nov. 5, 1952, Div. 2. 

Tariff rules prescribing reduced rates on volume shipments where consolidation 
of shipments to a single consignee is effected at destination held to be preferential 
of larger receivers and not justified by competition. No. 28894, Consolidation of 
Shipments by Freight Forwarders, ........ oot, ae , Oct. 20, 1952, Commission. 

Truck-mile revenues based on hypothetical full loads have little probative value 
in establishing the compensatory nature of less-than-truckload rates. Common 
Carrier rates must not only be compensatory, but must be just, reasonable, non- 
prejudicial, nonpreferential and nondiscriminatory and must reflect the classification 
of the property transported. Each rate must contribute its fair share of the trans 

rtation burden, and, among other things, should reflect the value of the service 
Higher valued traffic, such as cigarettes, especially when moving in lL.t.t. or Lc 
quantities, is essentially class-rate traffic and should not be accorded commodity 
rates, citing 52 M. C. C. 785, particularly where such rates would disrupt all rate 
adjustments in the territory. | & S M-3802, Tobacco, LTL—Wilson Storage & 
Transfer Co., ........ | al ore , Oct. 21, 1952, Div. 2. 

Where a household goods carrier engages in the transportation of commodities 
beyond the scope of its certificate, the proper rate is that which would have been 
applicable had the shipment moved by authorized motor common carriers. MC-C- 
1294, Shannon Spring Bed Mfg. Co. v. North American Van Lines, ........ M. C.C. 
un , Oct. 22, 1952, Div. 3. 

An overflow rule which provides higher charges for that portion of a single 
shipment which exceeds the capacity of single vehicle is unreasonable since the 
carrier can vary the charges applicable to identical shipments by varying the size 
of the vehicle furnished and by stowing the goods in differing fashion. J & S$ 
M-3711, Overflow and Minimum Charge helo--Seeninte Fast Freight, ........ A. CS 
ese , Oct. 31, 1952, Div. 3. 

Where the parties are unable to agree upon the amount of reparation payable 
following a Commission finding of misrouting, the Commission will then proceed 
to determine the amount due. In determining the proper rate on lumber milled in 
transit, the aggregate through charge is based on the through rate on the weight of 
the outbound products, the inbound rate on the lumber lost or wasted in the 
milling process, and the transit charge, citing 227 I. C. C. 189, 191. No. 30131, 
Vernon Lumber Corp. v. A. T. & S. F. Ry. Co., ........ eee , Nov. 3, 1952, 
Commission. 


Where a specific rate is published from an origin point, but is subject to a 
mileage limitation, the intermediate rule will be applicable to rates made over 
routes which exceed this limitation, notwithstanding the fact that the intermediate 
rule only applied to those intermediate origins not having specific rates, since in 
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view of the mileage limitation, the intermediate point had no specific rate, citing 
235 1. C. C. 173, 178. No. 30912, Adel Canning & Pickling Co. v. Georgia & Florida 
Railroad, ........ I. CC. ....., Nov. 10, 1952, Div. 3. 

The truckload minimum weight is an integral part of the truckload rate, and 
these two factors together determine the earnings. The reasonableness of a rate 
is not to be determined by assuming that a certain volume of other traffic may also 
be included in the same vehicle. A mere difference in rates alone does not constitute 
undue prejudice, citing 42 M. C. C. 425, 438. I & S M-3652, Bolts, Nuts, To and 
From Pacific Coast Points, ........ “g i --aemmel , Nov. 5, 1952, Div. 2. 


65. Rate Level 


Where, prior to the establishment of the 28300 class rates, an exceptions pate 
existed which resulted in higher charges than the classification rating, and where a 
provision for alternative rate application caused the traffic to move on the classi- 
fication rating, there is no justification for a higher level of rates after the estab- 
lishment of the 28300 rates than was provided by the classification, citing Nos. 
30319 and 30567. No. 30933, Diamond Match Co. v. Alton & Southern Railroad, 
ate ae ee 1952, Div. 3. 

Proposed increased minimum weight held just and reasonable where average 
loading exceeds 4 pose by substantial amount, proposed weight would result in 
heavier loading and proposed minimum is in effect in other territories. / & S 5967, 
Minmum Ween otton from California, Arizona, and New Mexico, ........ EcS 
aia Nov. 18, 1952, Div. 3. 

Proposed rate reduction on insecticides held unreasonable where rail rates are 
already depressed and shipper’s need for lower rate is not established. ] & S M-3790, 
ap oes Insecticides—Montgomery to Mobile, ........ i a » Nov. 10, 
l 

Rate comparisons involvin ng other commodities held not to warrant finding of 
ee hes. Be “*"« ohm & Haas Co. v. C. & O. Ry. Co., ........ LoG 

iv 

A rate published to meet motor carrier competition is not a proper measure of 
the reasonableness of rates on past shipments. No. 30922, United Piece Dye Works 
v. New York Central R. Co.., ........ | ee Oct. 22, 1952, Div. 3. 

Proposed reduced rates held not justified where proponent fails to show accurate 
cost data. The mere fact that the proposed interstate rate is at the same level as 
the intrastate rate between the same points is not sufficient justification where the 
interstate route is more circuitous. 1] & S M-4013, Iron or Steel—Between Phila- 
delphia & Pa, ........ ee Oct. 24, 1952, Div. 3 

Where rail rates which proposed motor carrier rates were designed to meet have 
been increased during pendency of proceeding, proposed rates held unreasonable 
to extent below rail rates for similar movement where parity would enable both 
carriers to participate in traffic. J] & S M-4003, Various Commodities—West to 
Midwest, ........ Ae , Oct. 21, 1952, Div. 2. 

Proposed reduced rates on dry ‘hides held unreasonably low where they are 
substantially lower than competitive rail rates and commodity had unfavorable 
transportation — requiring use of two vehicles to transport minimum 
weight of 20,000 ‘Tx ss M-3627, Drugs, Trucks, Hides, To, From Rocky 
Mountain, ........ _ 2) oe Oct. 23, 1952, Div. 2. 

The Commission has frequently found unlawful subnormal rail rates which 
approximated the over-all cost of water transportation, either because the proposed 
tates were so low as to cast a burden upon other traffic or constituted unfair or 
destructive competition, citing 272 I. C. C. 781; 283 I. C. C. 357; 284 I. C. C. 275; 
2841. C. C. 333. I & S 5986, Phosphate Rock Southern Ports to Quincy, sheints Lcc 

Oct. 29, 1952, Div. 2 

“Rates held not unreasonable where lower than scale of maximum reasonable 
tates prescribed and where complainant has shown no prejudice resulting from ap- 
Plcation of rates. No. 30860, Ashby Veneer & Lumber Co. v. G. M. & O. R. Co., 

Sg , Oct. 27, 1952, Div. 3. 
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65.1. Demurrage Charges 


Prior report, 283 I. C. C. 428, affirmed wherein it was held that failure of 
A. A. R. Agent to issue permits for loading coal as promptly as desired was not 
proximate cause of accrual of demurrage charges. No. 30718, Massey & Co. y., 
Southern Ry. Co., ........ 1. C.C. ........, Oct. 23, 1952, Div. 3. 

Shipper is not entitled to application of strike provisions of demurrage tariff 
where shipper was able, though with some delay, to unload cars, and charge ap- 
plicable was not unreasonable since delay in unloading was due in part to shipper’s 
election to use help available to load outbound cars. No. 30993, Erwin Malls v. 
Southern Ry. Co., ........ ig oh aa , Nov. 14, 1952, Div. 3. 


68. Discrimination 


not moving coal beyond upper lake port. / & S 5909, Refunds on Lake Cargo 
hot ae , Oct. 20, 1952, Commission. 

The transportation free of charge of films to points motor carrier is not 
authorized to serve in conjunction with authorized operations is of questionable 
legality, citing MC-2153, Sub 1. MC-89684, Sub 10, Wycoff Company Extension— 
Utab, not to be printed, Nov. 7, 1952, Div. 5. 


80. Unification 
81. Types Permissible 


Payment of purchase price over ten-year period held to place excessive burden 
on vendee’s operations and approval conditioned upon reduction of term to seven 
years, citing 57 M. C. C. 249. MC-F-5029, Middlewest Freightways—Lease— 
Brashear Freight Lines, ........ <4 , Oct. 23, 1952, Div. 4. 

The Commission will not refuse to consider a Section 5 application actively 
prosecuted by the parties merely because a third party has a claim against one of 
the parties before the Commission, citing 45 M. C. C. 377. MC-F-4814, Hayes 
ner Lines—Purchase (Portion)—Bowman, ........ | a ogy ena , Oct. 28, 1952, 

iv. 4. 


82. Control or Affiliation 
CONTROL APPROVED 


MC-F-5105, Jones—Control—Hartman’s Transportation Co., ........ M. C. Co sc. : 
Nov. 4, 1952, Div. 4. 


83. Acquisition or Merger 


The fact that protestants withdrew their opposition to the application on the 
assumption that proposed restrictions on service to be performed under unified 
rights would be imposed by Commission does not establish that such restrictions 
would be in the public interest or that Commission must impose them. MC-F-5095, 
Any iy ans Co.—Control—Cook Truck Lines, ........ Mm GR cca , Nov. 18, 

, Div. 4. 


APPROVED 
MC-F-5282, Worster Motor Lines—Purchase—Worster, not to be printed, Nov. 
18, 1952, Div. 4. 


MC-F-5274, Utter—Purchase—Western Kentucky Stages, not to be printed, 
Nov. 14, 1952, Div. 4. 
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MC-F-5284, McCullough Transfer Co.—Purchase—McClemans, not to be printed, 

Nov. 4, 1952, Div. 4. | 
C-F-5266, Robinson Transfer Motor Line—Purchase (Portion)—Jordan’s 

Truck Line, not to be printed, Oct. 22, 1952, Div. 4. , 

MC-F-5174, Service Trucking Co.—Purchase (Portion)—Elliott Brothers Truck- 
ing Co., not to be printed, Oct. 22, 1952, Div. 4. 

a Overnite Express—Purchase—Jobnson, not to be printed, Nov. 4, 
1952, Div. 4. 

—o Rose Truck Line—Purchase—Woodin, not to be printed, Nov. 4, 
1952, Div. 4. 

MC-F-5132, Prucka Transportation—Purchase—Allen’s Transfer, not to be 
printed, Nov. 10, 1952, Div. 4. 


85. Dormant Franchises 


Purchase of rights aa subject to cancellation of dormant portion of 
certificate, a MC-F-5052. MC-F-5136, Smith’s Truck Lines—Purchase Williams- 
port Trucking Service, not to be printed, Nov. 19, 1952, Div. 4. 

Denied for failure of vendor to demonstrate that it has conducted operations 
under the involved rights, since evidence of past operations is essential to_a proper 
appraisal of the effects of a unification, ay 56 M. C. C. 739; 57 M. C. C, 810. 
MC-F-5043, Wheaton Van Lines—Purchase (Portion)—Carleton, not to be printed, 
Nov. 18, 1952, Div. 4. 

Denied for dormancy. MC-F-5126, Consolidated Freightways—Purchase—Den- 
ton, not to be printed, Nov. 18, 1952, Div. 4. 


87. Effect on Parties 


Denied where purchase price and contract terms result in excessive fixed charges 
for vendee not justified by past or prospective earnings. MC-F-5258, Gordon— 
Purchase—Protetch, ........ M. C. 


a , Oct. 22, 1952, Div. 4. 











Recent Court Decisions 
By Warren H. Wacner, Editor 





Hearing Examiners in Motor Application Cases 
United States v. Tucker (No. 18) 


On November 10, 1952, the Supreme Court (Justices Frankfurter 


and Douglas dissenting) held that if objection to the qualifications of a 
hearing examiner in a motor application case was not ‘‘timely’’ made. 
the order of the Commission will not be set aside. 


(In the Riss case objection was made toward the close of the hearing. 


In the Wong case the question was not raised until in the habeas corpus 
proceeding in Court.) 


Quoting the decision of the Court: 


One Cunningham applied to the Interstate Commerce Commis- 
sion for a certificate of public convenience and necessity to author- 
ize extension of his existing motor carrier route. A railroad and 
eleven motor carriers, including appellee, intervened to oppose. 
The issues were referred to an examiner who after hearing recom- 
mended that, with exceptions not material here, a certificate be 
granted. Appellee excepted, whereupon Division 5 of the Com- 
mission, in substance, approved the recommendation. Appellee 
requested reconsideration by the full Commission, which was denied, 
and then petitioned for ‘‘extraordinary relief,’’ which also was 
refused. The Commission thereupon issued a certificate to Cun- 
ningham. Appellee, upon the ground that the evidence did not 
show need for the additional transportation service, petitioned the 
District Court to set aside the certificate and order. The Commis- 
sion and the United States answered and a three-judge court was 
convened. 

On the day appointed for hearing, appellee moved for leave to 
amend its petition to raise, for the first time, a contention that the 
Commission’s action was invalid for want of jurisdiction because 
the examiner had not been appointed pursuant to § 11 of the Ad- 
ministrative Procedure Act. The District Court allowed amend- 
ment and, upon proof that the appointment had not been in accord- 
ance with that Act, invalidated the order and certificate without 
going into the merits of the issue tendered in the original complaint. 
This appeal by the United States and the Interstate Commerce 
Commission raises but a single question—whether such an objec- 
tion, first made at that stage of the proceedings, was not errone- 
ously entertained. We hold that it was. 

Appellee did not offer nor did the court require any excuse for 
its failure to raise the objection upon at least one of its many op- 
portunities during the administrative proceeding. Appellee does 
not claim to have been misled or in any way hampered in ascertain- 
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ing the facts about the examiner’s appointment. It did not bestir 
itself to learn the facts until long after the administrative proceed- 
ing was closed and months after the case was at issue in the District 
Court, at which time the Commission promptly supplied the facts 
upon which the contention was based and sustained. 

The apparent reason for complacency was that it was not ac- 
tually prejudiced by the conduct or manner of appointment of the 
examiner. There is no suggestion that he exhibited bias, favoritism 
or unfairness. Nor is there ground for assuming it from the rela- 
tionships in the proceeding. He did not act and was not expected 
to act both as prosecutor and judge. The Commission, which ap- 
pointed him, did not institute or become a party in interest to the 
proceeding. Neither it nor its examiner had any function except 
to decide justly between contestants in an adversary proceeding. 
The issue is clearly an afterthought, brought forward at the last 
possible moment to undo the administrative proceedings without 
consideration of the merits and can prevail only from technical 
compulsion irrespective of considerations of practical justice. 

In Riss & Co. v. United States, 341 U. S. 907, this Court held 
that hearing officers on applications for certificates of convenience 
and necessity under § 207 (a) of the Interstate Commerce Act are 
subject to the provisions of the Administrative Procedure Act. 
But timeliness of the objection was not before us, because in that 
ease the examiner’s appointment had been twice challenged in the 
administrative proceedings, once, as it should have been, before 
the examiner at the hearings and again before the Commission on a 
petition for rehearing. That decision established only that a liti- 
gant in such a case as this who does make such demand at the time 
of hearing is entitled to an examiner chosen as the Act prescribes. 

We have recognized in more than a few decisions, and Congress 
has recognized in more than a few statutes, that orderly procedure 
and good administration require that objections to the proceedings 
of an administrative agency be made while it has opportunity for 
correction in order to raise issues reviewable by the courts. It is 
urged in this case that the Commission had a predetermined policy 
on this subject which would have required it to overrule the ob- 
jection if made. While this may well be true, the Commission is 
obliged to deal with a large number of like cases. Repetition of the 
objection in them might lead to a change of policy, or, if it did not, 
the Commission would at least be put on notice of the accumulating 
risk of wholesale reversals being incurred by its persistence. Simple 
fairness to those who are engaged in the tasks of administration, 
and to litigants, requires as a general rule that courts should not 
topple over administrative decisions unless the administrative body 
not only has erred but has erred against objection made at the time 
appropriate under its practice. 

It is argued, however, that this case falls outside of this general 
rule and the result below is technically compelled because, if the 
appointment of the hearing examiner was irregular, the Commis- 
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sion in some manner lost jurisdiction and its order is totally void. 
This inference is drawn from our decision in Wong Yang Sung vy. 
McGrath, 339 U. 8. 33, for it is contended we could not have sus- 
tained a collateral attack by writ of habeas corpus in that case un- 
less we found the defect in that examiner’s appointment to be one 
of jurisdictional magnitude. We need not inquire what should 
have been the result upon that case had the Government denied 
or the Court considered whether the objection there sustained was 
taken in time. The effect of the omission was not there raised in 
briefs or argument nor discussed in the opinion of the Court. 
Therefore, the case is not a binding precedent on this point. Even 
as to our own judicial power or jurisdiction, this Court has fol- 
lowed the lead of Chief Justice Marshall who held that this Court 
is not bound by a prior exercise of jurisdiction in a case where it 
was not questioned and it was passed sub silentio. 

The question not being foreclosed by precedent, we hold that 
the defect in the examiner’s appointment was an irregularity which 
would invalidate a resulting order if the Commission had overruled 
an appropriate objection made during the hearings. But it is not 
one which deprives the Commission of power or jurisdiction, so 
that even in the absence of timely objection its order should be set 
aside as a nullity. 

The judgment is reversed and the cause remanded to the 
District Court for determination on the merits. 


Mr. Justice Frankfurter, dissenting. 


Were we dispensing what is complacently called oriental jus- 
tice, according to which the merits of the individual case alone, so 
one is told, determine the result, I would join my brethren in re- 
versing this judgment. For I see no reason to disagree with the 
Court’s view that in this case non-compliance by the Interstate 
Commerce Commission with the requirements of the Administra- 
tive Procedure Act did not prejudice the appellee. Nor do I deny 
that some rights personal to a party may be waived either explicitly 
or by failure to assert them. 

But I find no explicit waiver here, nor is it clear to me how 
the appellee can be charged with knowledge of the official status of 
the examiner on the basis of whose report the Commission took ac- 
tion adverse to it. In any event, the requirement of the Adminis- 
trative Procedure Act that proceedings which lead to an adminis- 
trative adjudication must be conducted by an independent hearing 
examiner is not something personal to a party. It is a require- 
ment designed to assure confidence in the administrative process by 
defining and limiting the various organs through which that process 
is allowed to function. 

I do not use the term ‘‘jurisdiction’’ because it is a verbal 
coat of too many colors. But we are dealing with legislation which 
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sought to remedy what were believed to be evils in the way in which 
various administrative agencies exercised their authority prior to 
the enactment of the Administrative Procedure Act of June 11, 
1946. That Act accordingly prohibited the commingling of the 
various functions exercised by these agencies. I do say, therefore, 
that it created unwaivable limitations upon the power of these 
agencies, as much so as do the definitions in judiciary acts of the 
different categories of cases which different courts are empowered 
to hear and decide. The limitations upon the power of the Inter- 
state Commerce Commission to act, imposed by the command that 
it must do so only in accordance with the requirements of the Ad- 
ministrative Procedure Act, are thus not within the dispensing 
power of any litigant. They bind and confine the Commission 
itself. 

I cannot otherwise read what we decided in Wong Yang Sung 
v. McGrath, 339 U. S. 33, and Riss & Co., Inc. v. United States, 
341 U. S. 907. I do not rest my conclusion on any assumption of 
jurisdiction sub silentio in the Wong Yang Sung case. What I am 
resting on is the significance we attached to the requirement of in- 
dependent hearing examiners as inherent in the process of adminis- 
trative adjudication. 

After we decided Wong Yang Sung v. McGrath, supra, Con- 
gress was promptly asked to relieve the deportation process of this 
requirement and it did so. See Chapter III of The Supplemental 
Appropriations Act, 1951 (Act of September 27, 1950, Pub. L. No. 
843). After we made the same ruling as to the Interstate Com- 
merce Commission, Congress was promptly asked to validate pro- 
ceedings previously conducted by the Commission in disregard of 
the requirements for independent hearing examiners. Congress 
has chosen not to enact such remedial legislation. I do not construe 
this want of action as controlling upon the issue before us. I refer 
to this subsequent legislative history merely as an indication of the 
path by which undesirable consequences flowing from our decision 
in Riss & Co., Inc. v. United States, supra, may be corrected with- 
out injustice. Situations like this arise from time to time when 
decisions of this Court in the observance of law suggest corrective 
legislation. See e.g., United States v. Heinszen & Co., 206 U. S. 370. 


Mr. Justice Douglas, dissenting : 


This decision gave a capricious twist to the law. One would 
assume from a reading of the opinion in Wong Yang Sung v. 
McGrath, 339 U. S. 33, that the failure of a federal agency to use 
the type of examiner prescribed by Congress in the Administrative 
Procedure Act, 60 Stat. 237, 5 U. S. C. § 1001, et seq., vitiated the 
proceedings whether objection was raised or not. The Congress 
decided to separate the judicial functions of examiners from the 
investigative and prosecuting functions. It required the separation 
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in cases involving property interests as well as those involving per- 
sonal liberty. It condemned as unfair a practice which had grown 
up of allowing one man to be the police officer, the prosecutor, and 
the judge. 

Violation of that requirement led the Court in Wong Yang 
Sung’s case to issue a writ of habeas corpus to save an alien from 
deportation where the hearing examiner did not meet the require- 
ments of the Administrative Procedure Act. That was a collateral 
attack on the administrative proceeding, successfully made even 
though no objection to the examiner was raised at the hearing. 

The objection raised in the present case likewise was not made 
at the hearing; but it was made before review of the order had 
been completed. It would seem, therefore, that reversal of this 
administrative order would follow a fortiori from Wong Yang 
Sung’s case. 

No one knows how the commingling of police, prosecutor and 
judicial functions in one person may affect a particular decision. 
In some situations it might make no difference; in others it might 
subtly corrupt the administrative process. The only important 
consideration for us is that Congress has condemned the practice; 
and we as supervisors of the federal system should see to it that 
the law is enforced, not selectively but in all cases coming before us. 

Of course, an agency that flouts the mandate for fair examiners 
does not lose jurisdiction of the case. Even habeas corpus is no 
longer restricted to the testing of ‘‘jurisdiction’’ in the historic 
sense. See Johnson v. Zerbst, 304 U. S. 458, 467; Bowen v. Johns- 
ton, 306 U. S. 19, 24. But the action of the Commission in the 
present case created an error that permeates the entire proceeding. 
It is error that goes to the very vitals of the case. I would there- 
fore set aside the order and send the case back for a hearing that 
meets the statutory standards of fairness. I would make the rule 
of Wong Yang Sung’s case good for more than the day and the 
ease in which it was announced. 
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Building, Dallas 1, Texas. 
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Meetings of Regional Chapters 


District No. 1 Chapter 


Robert J. Fletcher, President, Boston & Maine Railroad, 150 Cause. 
way Street, Boston, Massachusetts. 


Atlanta 


C. L. Denk, Jr., G. T. M., Fulton Bag & Cotton Mills, P. O. Box 
1726, Atlanta 1, Georgia. 


Baltimore Chapter 


Karl J. Grimm, Chairman, Room 307—22 Light Street, Baltimore 
2, Maryland. 

Meets fourth Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out of 
town members are cordially invited. 


Chicago Chapter 


Carl O. Gustafson, Chairman, A. F. T. M., Minneapolis & St. Louis 
Railway, 310 South Michigan Avenue, Chicago 4, Illinois. 

Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. Out of town members are cor- 
dially invited to attend the luncheon and meeting. 


Denver Chapter 


Rodger M. Spahr, Chairman, G. F. A., Atchison, Topeka & Santa Fe 
Railway, 524 Seventeenth Street, Denver 1, Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 

District of Columbia Chapter 
Warren Price, Chairman, Investment Building, Washington 5, 


Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the lwncheon so that reservation can be made. 





__N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice-president of the district, organize and maintain district 
and local chapters which may send delegates to annual or other meetings of the 
Association. Such chapters must conform to the constitution and by-laws of the 
Association, provided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—section 5, Article IV). | 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, Journal). 
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Florida 


T. C. Maurer, Chairman, 227 West Forsyth Street Jacksonville, 
Florida. 


Michigan Chapter 
Alex E. Berendt, Chairman, 201-10 Ford Building, Detroit 26, Michi- 


gan. 
Dinner meetings held on call of the Chairman, bi-monthly, at Hotel 
Ft. Shelby, Detroit, Michigan. 


Kansas City, Missouri, Chapter 


Robert P. Post, Chairman, 1040 Board of Trade Building, Kansas 
City, Missouri. 

Meets: 6:00 P. M., on the first Wednesday of each month in the 
Board Room of the Kansas City Chamber of Commerce, 11th & Baltimore 
Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 


John E. McCullough, Chairman, Attorney, St. Louis-San Francisco 
Railroad Company, 9th and Olive Streets, St. Louis, Missouri. 

Meets: Third Friday of each month at 12:15 P. M. at the Mark 
Twain Hotel. Out of town members are cordially invited to attend the 
luncheon and meeting. 


Metropolitan New York Chapter 


Stuart P. Smith, Chairman, T. M., Jefferson Chemical Company, 
Ine., 260 Madison Avenue, New York 16, N. Y. 

Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Wednesday of each month 7 :30 P. M., except June, July and August. 


Ninth District Chapter 


Akeley L. Stevens, President, T. M., Northern States Power Co., 15 
South 5th Street, Minneapolis, Minnesota. 
Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A., 
Minneapolis, Minn. 
Northeastern Ohio 
G. H. Dilla, President, 3030 Euclid Avenue, Cleveland, Ohio. 


Philadelphia Chapter 


W. Lennig Travis, Chairman, Ass’t Mgr., Traffic Division, Atlantic 
Refining Company, 260 South Broad Street, Philadelphia 1, Pennsylvania. 
Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Philadelphia Traffic Club, Hotel Ben 
Franklin, Philadelphia, Pennsylvania. 
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Pittsburgh Chapter 
Frank J. Ryan, Chairman, District Representative, Detroit, Toledo 


& Ironton Railroad, 1404 Oliver Building, Pittsburgh 22, Pennsylvania, 
Meets: at call of Chairman. 


North Texas 


Harry G. Crafts, Chairman, P. O. Box 7186, Dallas 9, Texas. 
Meets: At time and place fixed by Chapter’s Executive Committee, 


Puget Sound 


Leonard W. Baur, Jr., President, Freight Traffic Consultant, 7614 
Mission Drive, Seattle 88, Washington. 
Meets: Third Tuesday of each month—Dinner Meeting 6:00 P. M, 


Stewart Hotel. Out-of-town members are cordially invited to attend the 
dinner and meeting. 


San Francisco Chapter 


P. S. Labagh, Chairman, Traffic Director, California Packing Corpo 
ration, 215 Fremont St., San Francisco, California. 

A cordial invitation is extended to members of other Chapters and 
of the National Association to attend meetings. 


Southern California Chapter 


Willis E. Maley, Chairman, T. M., Pacific Coast Borax Company, 
P. O. Box 9128, Station ‘‘S’’, Los Angeles 5, California. 

Meets: First Wednesday of each month at 12:00 P. M., 9th Floor, 
Occidental Building, 1151 South Broadway, Los Angeles, California 
Out-of-town members are cordially invited to attend. 





